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EDA 854: LEGAL ASPECTS OF EDUCATIONAL ADMINISTRATION

1.0 INTRODUC TION

This course, EDAB854: Legal Aspects of Educatiodeministration and Planning is a
two-credit course for Graduate Education coumsé&ucational Administration
programme.

The course will consist of fourteen (14) unitstofte (3) modules. Module 1 consists of

four (4) units, Module 2 consists of five (5) unéisd Module 3 consists of five (5) units.
The material has been developed to suite graduaderss in Educational Administration

at the National Open University of Nigeria (NN) by adopting an approach that
highlights the key areas of legal frameworksues and education-related case laws as
well as educational administration.

A learner who successfully completes the cournfle surely be in a better position to
manage the human and material resources in edoahiistitutions.

This course guide tells you briefly what the coussabout, what course materials you

will be using and how you can work your way throdigese materials. It suggests some
general guidelines for the amount of time yauldely to spend on each unit of the
course in order to complete it successfully.t also gives you some guidance on your
tutor-marked assignments. Detailed informatioriudar-marked assignment is found in

the separate assignment file which will be avadabldue course.

2.0 WHAT YOU WILL LEARN IN THIS COURSE

This course will introduce you to legal frameworidassues as well as administration of
human and material resources in the educatiodusiry.  During this course, you will
learn about cited case laws in the field of edacati

3.0 COURSE AIMS

The course aims to give you an understanding aesgand conflicts that could lead to
punishment and even litigation in the educatioeata.

4.0 COURSE OBJECTIVES

To achieve the aims listed above, the course setalb objectives. In addition, each unit
also has specific objectives. The units objestiae also included at the beginning of a
unit; you should read them before you start workhmgugh the unit. You may want to
refer to them during your study of the unit to dhea your progress. You should always
look at the unit objectives after completing a unlh this way, you can be sure that you
have done what is required of you by the unit. oBeare the overall objectives of the
course. By meeting these objectives, you showe bahieved the aims of the course as
a whole. On successful completion of the courea,should be able to:



() Define the concepts education law, say the purposeducation law, enumerate

laws in relation to primary, secondary andaeyt levels as well as other
educational related matters;

(i)  Explain reasons for keeping school records andythes of school records that
educational institutions should keep;

(i)  Discuss fundamental rights and educatioregligence and student personnel
administration and student control and disciplimecghools;

(iv)  Explain the concept of torts, classes of torsd cite case laws in education;

(v) Discuss the fundamental rights of students, rtheontrol and discipline and the
emergence of the Teachers Registration Council {TRC

(vi)  Explain the legal basis of Teachers Registratvision, mission and functions of
the Teachers Registration Council of Nigeria (TRCNgegistration of Teachers
and benefits of registration;

(vii)  Cite case laws and their facts in the edwrasector.
5.0 WORKING THROUGH THE COURSE

To complete this course, you are required to readtudy units, read set textbooks and
read other materials provided by the National Opeiversity of Nigeria (NOUN).

Youwill also need to visit lawyers chambersourt libraries forlaw reports where
education cases are reported and documented &eneke purpose.

Each unit contains self-assessment exercises,tamdtain points during the course, you
will be expected to submit assignments. At the @nithe course is a final examination.
The course should take you about atotal ofwé&ks to complete. Below are the
components of the course, what you have to dohamdyou should allocate your time to
each unit in order to complete the course succlgsin time.

6.0 COURSE MATERIALS

Major components of the course are:

. Course Guide

. Study Units

. Textbooks

. TMA Assignment file and
. Presentation Schedule.



7.0 STUDY UNITS

The study units in this course are as follows:

MODULE 1: EDUCATION LAW AND THE NIGERIAN EDUCATION SYSTEM

Unit 1: The Nigerian Judicial System

Unit 2: Concept of Education Law

Unit 3: Organizational Control of Education in Nigeria
Unit 4: Nigerian Education Laws

MODEL 2: THE LAW, THE LEARNER AND THE TEACHER

Unit 1: Fundamental Rights and Education

Unit 2 Fundamental Rights of Studeartd Punishments
Unit 3: Legal Issues in Teachers Contract/Emplayme

Unit 4: Student Control and DisciplineSchools

Unit 5 Control and Discipline of Teachers

MODULE 3: SOME LEGAL ISSUES IN SCHOOL ADMINISTRATI ON

Unit 1: Legal Basis for Teachers Registration

Unit 2: Negligence and Student personnel Administration
Unit 3: Tort and Educational Administration

Unit 4: Defamation and School Communication

Unit 5 School Record keeping

8.0 ASSIGNM ENT FILE

In this course, you will find all the details ofetvork you must submit to your tutor for
marking. The marks you obtain for these assigneneiit count towards the final mark
you obtain for this course.  Further informatan assignments will be found in the
assignment file itself and later in the sectiorageessment in this course guide. There

are 15 tutor marked assignments in this coursesttiaent should attempt all the 15.

9.0 PRESENTATION SCHEDULE

The presentation schedule included in your conmaterials gives you the important
dates for this year for the completion of tutor ke assignments (TMAS) and attending
tutorials. Remember, you are required to subthity@ur assignments by the due date.
You should guard against falling behind in your kvor

10.0 ASSESSM ENTS

There are two aspects to the assessment otothee: the first are the tutor-marked
assignments; and second is a written examination.

In tackling the assignments, you are expectedapgply information, knowledge and

techniques gathered during the course. The assigisrmust be submitted to your tutor



for formal assessment in accordance with tlaelldees stated in  thePresentation
Schedule and theAssignment File.  The work you submit to your tutor will count 80
percent of your total course mark.

At the end of the course, you will need to $dr a final written examination of three
hours duration.  This examination will alsmount for 70 percent of your total course
mark.

11.0 TUTOR-MARKED ASSIGNMENTS (TMAS)

There are fifteen tutor-marked assignments indbigse and you are advised to attempt

all. Aside from the course material provided, yoa advised to read and research widely
using other references which will give you a braadewpoint and may provide a deeper
understanding of the subject. Ensure all coregdlessignments are submitted on
schedule before set deadlines. If for anysams, you cannot complete your work on
time, contact your tutor before the assignmestdue to discuss the possibility of an
extension. Unless in exceptional circumstancegnsxons may not be granted after the

due date.

12.0 FINAL EXAMINATION AND GRADING

The final examination for this course will be ofgk hours duration and have a value of

50% of the total course grade. All areas tbk course will be assessed and the
examination will consist of questions, whiaeflect the type of self-testing, practice
exercises and tutor-marked problems you have pusiyieencountered. All areas of the
course will be assessed.

Utilize the time between the conclusion ofe thst study unit and sitting for the
examination to revise the entire course. You niay it useful to review your self-tests,
tutor-marked assignments and comments on themebgferexamination.

13.0 COURSE MARKING SCHEME

The work you submit will count for 50% of yourabtourse mark. At the end of the
course, you will be required to sit for a final exaation, which will also count for 50%

of yourtotal mark. The table below shows hberactual course markingis broken
down.

Table 1: Course Marking Scheme
ASSESSM ENT MARKS
Assignment 27TMAS) 6 assignments, best 5 will be used for C.A
=10x5=50%
Final Examination 50% of overall course marks
Total 100% of course marks




14 Study Plan

This table brings together the units and the nurobereeks you should take to complete
them and the assignment that follow them.

Unit Title of study Unit Weeks | Assessment (end o
activity unit)
Course Guide 1 Course Guide form
Module 1  Education Law and the Nigerian EducationSystem
1 The Nigerian Judicial System 1 Assignment
2 Concept of Education Law 2 Assignment
3 Organizational Control of Education in Nigeria 3 Assignment
4 Nigerian Education Laws 4 TMA1tobesubmitted
Module 2 The Law, The Learner and the Teacher
1 Fundamental Rights and Education 5 Assignment
2 Fundamental Rights of Students and Punishments 6 Assignment
3 Legal Issues in Teachers Contract/Employment 7 Assignment
4 Student Control and Discipline in Schools 8 Assignment
5 Control and Discipline of Teachers 9 TMA 2 to be
submitted
Module 3 Some Legal Issues In School Administration
1 Legal Basis for Teachers Registration 10 Assignment
2 Negligence and Student Personnel Administratiopn 11 Assignment
3 Tort and Educational Administration 12 Assignment
4 Defamation and School Communication 13 Assignment
5 School Record keeping 14 TMAtobesubmitted
Revision 15
Examination 16
Total 16

14.0 HOW TO GET THE MOST FROM THIS COURSE

In distance learning, the study units are specidlyeloped and designed to replace the
university lecturer. Hence, you can work throulgbse materials at your own pace, and

at a time and place that suits you best. Visudtiae reading the lecture instead listening

to a lecturer.

Each of the study units follows a common formathe Tirst item is an introduction to the

subject matter of the unit, and how a particulat isnntegrated with the other units and
the course as a whole. Next isaset of legrnobjectives. These objectives let you



know what you should be able to do by the tie lgave completed the unit.  You
should use these objectives to guide your studyheWyou have finished the unit, you

must go back and check whether you have achieweddjectives. If you make a habit

of doing this, you will significantly improve yowhances of passing the course.

The main body of the unit guides you through trepined reading from other sources.
This will usually be either from your set booksflam aReading Section.

Activities are interspersed throughout the unitsWorking through these tests will help
you to achieve the objectives of the units and @regou for the assignments and the
examinations. You should do each activity as yame to it in the study unit

The following is a practical strategy for workirfgough the course. If you run into any
trouble, telephone your facilitator or post the sfigns on the Web CT OLE s discussion
board. Remember that your facilitator s job ifiétp you. When you need help, don t
hesitate to call and ask your tutor to provide iln summary,

* Read this course guide.

* Organise a study schedule. Refer to the courserievefor more details. Note the
time you are expected to spend on each unit andtihewassignments relate to the
unit. Important information e.g. details of youtdrials, and the date of the first day
of the semester is available from the Web CT OL¥ou need to gather together all
this information in one place, such as youryiasr a wall calendar. = Whatever
method you choose to use, you should decide od waite in  your own dates for
working on each unit.

» Once you have created your own study scheduleyelything you can to stick to it.
The major reason that students fail is that theyoghind with their coursework. If
you get into difficulties with your schedule, pledst your facilitator know before it
is too late for help.

* Turn to unit 1 and read the introduction and thgctves for the unit.

* Assemble the study materials. Information abouatwlou need for a unit is given in
the Overview at the beginning of each unit. Yall aways need both the study
unit you are working on and one of your set booksyour desk at the same time.

* Work through the unit. The content of the unieithas been arranged to provide a
sequence for you to follow. As you work througts thnit, you will be instructed to
read sections from your set books or other adicl Use the unit to guide your
reading.

« Keepan eyeon the Web CT OLE. Up-to-date @un®rmation will be
continuously posted there.



 Well before the relevant due dates (about 4 wéekore the dates) access the
Assignment file on the Web CT OLE and download yoext required assignment.
Keep in mind that you will learn a lot by doing thgsignments carefully. They have
been designed to help you meet the objectiveseottlirse and, therefore, will help
you pass the examination. Submit all assignmeotttater than the due dates.

* Review the objectives for each study unit confiattyou have achieved them. If

you feel unsure about any of the objectives, reutsvstudy material or consult your
tutor.

* When you are confident that you have achieved &sunibjectives, you can then start
on the next unit. Proceed unit by unit throughdberse and try to pace your study
so that you keep yourself on schedule.

* When you have submitted an assignment to your fatanarking, do not wait for its
return before starting on the next unit. Keepdaryschedule. When the assignment
is returned, pay particular attention to your fi#aibr s comments. Consult your tutor
as soon as possible if you have any questionsoingms.

» After completing the last unit, review the couas®l prepare yourself for the final
examination.  Check that you have achieved ttite wbjectives and the course
objectives.

15.0 TUTORS AND TUTORIALS

There are 13 hours of tutorials provided in suppbthis course. You will be notified of
the dates, times and location of these tutqridtsgether with the names and phone
number of your tutor, as soon as you are allocatedorial group.

Your tutor will mark and comment on your assigmts, keep a close watch on your
progress and on any difficulties you might encouatethey would provide assistance to

you during the course. You must mail your tutordkea assignments to your tutor well
before the due date (at least two working daysexqeired). They will be marked by
your tutor and returned to you as soon as possible.not hesitate to contact your tutor

by telephone, e-mail, or discussion board duyneed help.  The following might be
circumstances in which you would find help necegsahen

. you do not understand any part of the study umith@®assigned readings.
. you have difficulty with the self-tests or exer@se
. you have a question or problem with an assignméhtywour tutor s comment on

an assignment or with the grading of an assignment.

You should try your possible best to attend thertals. This is the only chance to have
face-to-face contact with your tutor and to asksijions which are answered instantly.
You can raise any problem encountered in tlerrse of your study. To gainthe



maximum benefit from course tutorials, prepageiestion list before attending them.
You will learn a lot from participations in discusss.

16.0 SUMMARY

EDA 854: Legal Aspects of Educational AdministratiExposes the graduate student to
the legal issues in educational administration. otJpompleting the course, you will be
equipped with the knowledge required to produceféinient and effective educational
administrator. You will be able to answer quesdisach as:

(1) acts, commission or omission adjudgedto be&sconduct in the education
industry;

(i) what are the benefits of being registered as d&ran Nigeria,

(i)  what punishments and practices that tenditdringe upon the fundamental
rights of students in schools.
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Unit 1: The Nigerian Judicial System
Unit 2 Concept of Education Law
Unit 3 Organizational Control of Education in Nigeria
Unit 4 Nigerian Education Laws
UNIT 1 THE NIGERIAN JUDICIAL SYSTEM

Table of Contents

1.0 Introduction

2.0 Objectives

3.0 Main Content
3.1 Organization of the Judiciary
3.2 Functions of the Court with Selected Educa@ase Laws
3.3 Legal Procedure in a Civil Action
3.4 Legal Analysis

4.0  Conclusion

5.0 Summary

6.0 Tutor Marked Assignment

7.0 References and Further Readings

1.0 INTRODUC TION

The inevitability of conflicts, differences ipmion and the rise of unforeseen
circumstances in the functioning of society arfteosocial systems such as the public
and private schools have necessitated the obvieer for an agency that will resolve the
conflicts when they arise.  This is necessdoy society and institutions within it to
operate with some degree of efficiency. The jiaac is the agency that performs this

vital function of the interpretation and adjudicetiof conflicts. When disputes arise in
the school system and school machinery is unabilesimve them, it is the court that may
be the final arbiter of the legal issues involved.

2.0 OBJECTIVES

At the end of this unit, you should be able to:

» list the types of courts in Nigeria;

» describe the courts;

» state the functions of courts;

» cite some education cases to confirm the functidrise courts;
» explain the legal procedure in a civil action;

» explain the abbreviations used in Nigerian Law Repo

13



» discuss the terms (a) Plaintiff, (b) Defendan({s) Legal Persons, (d)Non-jurisdic
Persons, (e) Writ of Summons, (f) A Plea, (g) Pilegsl and (h) Judicial Review.

3.0 MAIN CONTENT
3.1  Organization of the Judiciary

The judiciary consists of the system of coartd judges. It is the safeguard of civil
liberties. In the 1999 Constitution of the FederGovernment of Nigeria, the types,
organization, jurisdiction, functions and powef the judicature are highlighted in
Section 6 and covered in detail under Chapter Mk primary reason for looking at the
judiciary and the functions they perform is to gaisight into or some familiarity with

the legal process of adjudication and to betteewstdnd cases presented to the learner.

The organization of the judiciary is hierarchicapgramidal in structure, with ordinary

courts at the foundation, the intermediate countgjed above and the Supreme Court at
the apex. Generally, courts are classified intC@)rts of Original Jurisdiction and (b)

Courts of Appeal. Magistrates and High Courts angts of original jurisdiction. Such
courts usually sit each with a single Judge orBiech.

A court of first instance considers facts, takeslence, applies the law and finally
delivers the court decisions in the form of judgmen

Courts of Appeal exist to review the decisionshef kower courts, whenever necessary to

correct possible judicial errors and ensure jestidn Appeal Court is a multi-member

bench and reaches its decision by majority vote. Cburt of Appeal and the Supreme

Court of Nigeria are appellate courts. The latéahe highest court in Nigeria (see Figure

2.1).

In Nigeria, the organization of the judiciary aleflects the federal form of government.
Consequently, thereis a dual system of nalioaad state courts (see Figure 2.2). The
courts, as provided for in Section 6(5)(a) to (kjhe Constitution are:

(@  The Supreme Court of Nigeria;

(b)  The Court of Appeal;

(© The Federal High Court,
(d) the High Court of the Federal Capital Territorjguja;

(e) A High Court of a State;

() A Sharia Court of Appeal of the Federal Capitalrifery, Abuja;

(9) A Sharia Court of Appeal of a State;

14



(h) A Customary Court of Appeal of the Federal Caggalitory, Abuja

0] A Customary Court of Appeal of a State

) Such other courts as may be authorised by laweocese jurisdiction on matters
with respect to which the National Assembly may eklws, and

(k) Such other courts as may be authorized by lavekercise jurisdiction at first
instance or on appeal on matters with respect fohmdnHouse of Assembly may
make laws.

Figure 2.1: Structure of the Court System in Nigeia

Supreme Court

of Nigeria
Court of
Appeal
Federal National State High Customary Sharia
High Industrial Court Court of Court of
Court Courts Appeal Appeal
District Area Magistrate Customary Sharia
Courts Courts Courts Courts Courts

Figure 2.2: The Dual Nature of the Judiciary in Ngeria
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Federal Courts State Courts

Supreme Court High Sharia Customary
of Nigeria Court Court of Court of
P Appeal Appeal

Court of
Appeal — Magistrate
/ Court
National
Industrial
Courts
Federal High Sharia Customary
Courts Courts Courts

It is important to note that in Section 275 and 88the 1999 Constitution of the Federal
Republic of Nigeria, it is not compulsory ath every State of the Federation should
establish either a Sharia Court of Appeal or a @uaty Court of Appeal. For instance,

Section 275 states, "There shall be for any Sketerequires it a Sharia Court of Appeal

for that State™ and Section 280 similarly stipetathat, "There shall. be for any State that
requires it a Customary Court of Appeal for thatt&t'

The courts established by the Constitution forfiederation and for the State (listed a to
k above) are considered as the superior Court®odi in Nigeria (i.e., courts which not
only must keep a record of their proceedings ad Ahve the inherent power to punish
summarily contempt committed against it, before it)

Section 6(4) (a) of the Constitution providélsat nothing precludes the House of
Assembly of a State from establishing coutepthan those to which Section 6(5)
relates {i.e., those listed in the Constitution).

The courts contemplated here are considered imfeoiarts of record (i.e., courts that

have no inherent power to punish summarily contertoptmitted against it, before it). It
would seem that the courts envisaged by thetiopecare Magistrate Courts and
Customary Courts in the South and Magistrate CpDitgrict Courts and Area Courts in
the North.

16



FEDERAL COURTS:

The federal system of courts consists of thaer&@ue Court of Nigeria, the Court of
Appeal, the Federal High Courts and the Nationd$trial Court including the Federal
High Court in the Federal Capital Territory, Abuja.

The Supreme Court of Nigeria

The Supreme Court is treated in Section 230 toiR&hapter V11 of the Constitution. It
is at the top of the Organizational Structure ef Jladicial System, indicating that it is the
highest court of theland. Only relatively fewmary and school law cases get there
because most citizens do not have the resourdeghta case all the way to the highest

court.

The Supreme Court consists of the Chief Justid¢igéria and not more than fifteen (15)
Justices. It has both original and appellate jictgehs. It also has original jurisdiction
only in disputes between the Federal Governmen&aik(s) or between States if and in
so farasthat dispute involves any questiorhefher of law or fact) on which the
existence or extent of a legal right depends.

Apart from these, the Supreme Court has jurisdictiohear and determine cases only on
appeal from the Court of Appeal where the appeallies the question of law, civil or
criminal proceedings, interpretation or applmat of the Constitution, violation of
provisions of Chapter IV (fundamental rights) amatidions in any criminal proceedings

in which any person has been sentenced to dedtrelyourt of Appeal or in which the

Court of Appeal has confirmed a sentence of deafiosed by any other court.

Furthermore, the Supreme Court also has jurisaidbchear and determine appeals from
decisions on any questions as to whether or nopargon has been validly elected to the
office of President or Vice-President, and whetiranot the term of office of any person
as President or Vice-President has ceased umel€dnstitution. Finally, the Supreme
Court has the power of judicial review, the powedeéclare acts of National Assembly,

or any other law which is inconsistent with thepsans of the Constitution, as null and

void. The Supreme Court bas no original jurisdictrath respect to criminal matters.

The Court of Appeal

This is the next court grade to the Supreme C&attion 239 of the 1999 Constitution

indicates that the Appeal Court has the jurisdicto hear and determine appeals from

the Federal High Court, including the FederalgiH Courtin the Federal Capital
Territory, High Court of a State, Sharia Court gip®al of the Federal Capital Territory,

Sharia Court of Appeal of a State, Customa&gpurt of Appeal of the Federal Capital
Territory, Customary Court of Appeal of a Statej &nom decisions of a Court Martial or

other tribunals as may be prescribed by an A€t the National Assembly. It also has

power to hear and determine appeals from Govshipand Legislative Houses and

17



Election Tribunals on any question. The decisidrnthe Court of Appeal in respect of
election petitions are final.

The nation is divided geographically into judiczaines; each with a Court of Appeal. A
Court of Appeal is made up of a President and esx than three other Justices.

The Federal High Court

Sections 249 to 254 of the Constitution deals withFederal High Court. The Federal

High Courts have jurisdiction in civil cases andtters relating to the revenue of the
government of the federation; the taxation of comgmand other bodies established or
carrying on business in Nigeria and all other pesssubject to federal taxation; customs

and excise duties; banking; foreign exchange, oayrer other fiscal measures; and any
enactments relating to copyright, patents, desigade marks and merchandise marks.

It also has jurisdiction and powers in respectafminal cases and such powers of the
High Court of a State.

The National Industrial Court

The National Industrial Court was established9@6. Section 19(1) of the Trade
Dispute Decree No.7 of 1976 creates the courtis [Elgislative direction has been
reinforced by more specifically tailored legighai, the National Industrial Court Act.
Section 7(1) of the National Industrial Court Acbypides that the court shall have and
exercise jurisdiction in several cases and msttdating to labour, including trade
unions and industrial relations; environment anadditions of work, health, safety and

welfare of labour, collective agreement, any cirstances relating to or seeking orders
to restrain any personal body from taking partrig strike, lock out or industrial action
or any conduct in contemplation or in furtherante strike, lockout or any industrial
action; any question as to the interpretation gf @llective agreement; any award made

by an arbitral tribunal inrespect of a labdispute or an organisational dispute; the
terms of settlement of any labour dispute, orgdimesal dispute as may be recorded in
any memorandum of settlement and any award, oejuégt of the court and states that

the court has jurisdiction and power to hear sasising from labour, trade dispute,
employment matters and all other matters relatngade activities.

It is also charged with the responsibility afiterpreting trade union contributions
(Onyearu, A.O., 2009).

Self Assessment Exercise 6.1:

Why is an understanding of a country s judiceystem necessary inthe study of
education law?
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STATE COURTS

Sections 270 to 284, of Part Il, Chapter VIl of #1899 Constitution, deal with the State
Court System which consists of a High Court a Bh@ourt of Appeal and a Customary
Court of Appeal of a State.

High Court of a State

At the apex of the state judicial set up arB tife High Court (2)the Sharia Court of
Appeal (where it exists) and the Customary Cou/Ambeal (where it exists). It has the
unlimited jurisdiction to hear and determine anyilgroceedings in which the existence

or extent of a legal right, power, duty, liabilifyivilege, interest, obligation or claim is

at issue, 'or to hear and determine any criminat¢gedings involving or relating to any

penalty, forfeiture, punishment or other lialyiliin respect of an offence committed by
any persons. Besides the civil and criminal prosegdwhich can originate in the High
Court, it can also handle those similar proceedbrgsight before it to be dealt with by
the court in the exercise of its appellate or suigery jurisdiction. A High Court can also

hear appeals from decisions of Local Governmé@uuncil Election Tribunals situated
within, its area of jurisdiction.

Sharia Court of Appeal of a State

The court exists in any state of the federatiom tbquires it. Its jurisdiction includes the
exercise of such appellate and supervisory diation in civil .proceedings involving
guestions of Islamic law where all the partiesMrteslims. A Sharia Court of Appeal of a
State is duly constituted if it consists of at tga® Kadis (Muslim Judges) of that court.
The Head of the Sharia Court of Appeal of a Stamlled the "Grand Khadi".

Customary Court of Appeal of a State

There is for any State that requires it a Custor@ayrt of Appeal. The head of such a
court is called the "President." A Customary uoof Appeal of a State exercises
appellate and supervisory jurisdiction in civdroceedings involving the question of
customary law.

As earlier on pointed out in this chapter, not nered in the Constitution are Magistrate
Courts District Courts, Area Courts, Sharia @®and Customary Courts. However,

since all States already have Magistrate CourtsSaais in the north, in addition, have

District, Area and Sharia Courts while most Statete south have Customary Courts

before the coming into effect of the 1989 congtitutthey are deemed to have been duly
established under the 1989 Constitution by virtuBextion 270. It is essential to observe

that cases involving public schools in Nigeria nhaylitigated at either level (Federal or
State Courts), but most of the cases are lmatdlecided by the State Courts,
particularly High Courts and Magistrate Courts.
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3.2 Functions of the Court with Selected Case Laws

The judiciary in most democratic societies perfoemmaumber of very useful functions.
First, it is true that most legal controversiesalwe a dispute regarding facts and it is the
responsibility of the courtto critically examei evidences contained in documents,
articles, public records or the oral testimony dhesses in order to precisely determine

the facts of the case. After the facts have loetermined, essential to the judicial
process is the function of deciding what rulesag¥ bre applicable to a given set of facts

and the interpretation of that law within the scopéheir respective jurisdiction (Reutter
and Hamilton, 1976; Hitchner and Harold, 1975).

The courts also perform law making functions. Aghiner and Harold have pointed out,

to find and interpret the lawis to participatets creation. Besides, the courts,
particularly the Supreme Court, have the poweudigial review, that is, the power to
determine the constitutionality of a legislativeesxiecutive act and to, declare it null and

void if it found it to be in conflict with the super provisions of the Constitution. For
example, the direct funding of primary educatiors\wtpped as a result of a Supreme

Court ruling of April, 2002 to the effect that was unconstitutional for the Federal
Government to circumvent the State Governmentduinding primary education.  This
led to the withdrawal of a UBE Bill in the HouseRé&presentatives, which had assumed

the UBE programmes would benefit from first charj@ancing.

Furthermore, the courts perform a number of adstrative responsibilities. For
example, grant divorces, administer oaths/affidgadtc. It is the responsibility of courts
to protect fundamental and civil rights of citizelissomeone is detained without trial,

the relations of the detained can go to court &k season(s) for the detention. Through
certain writs, the courts can compel the executveerform its duties, which it would

otherwise not have performed.

A case at hand now is Suit No. B/272/09 between Magh Aghayedo and 58 Others

Applicant v. West African Examinations Council, Digozi Osarenren and Ministry of
Education (Respondents).

Edo State Government had reviewed levies paiddivate school owners.  Some

proprietors rejected the levy, but agreed to pHY0% increase and also went to court.
The state government in reacting to this sealgglsome of the defaulting schools and
threatened not to permit the pupils and studente the forthcoming First School

Leaving Certificate and the Senior School CemigcExaminations.  The Applicants
therefore rushed to court for an interim injumict restraining the Defendants and its
agents from preventing their pupils and studemtsfthe aforementioned examinations.

The court granted their plea. One can imaginéuaton where there is no court, such
schools would have been frustrated and denied raerul
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Another typical example is that of five membefs staff of the Teaching Service
Commission in Ekiti State (Applicants) and Treaching Service Commission
(Respondents). The teachers decided to pull oot fdigerian Union of Teachers (NUT)
and rather join the Academic Staff Union of c@sdary SChools of Nigeria (ASUSS).
The Applicants went to court to restrain the Teaglervice Commission from further
deduction from their salary into the NUT and toldee that they are no longer members
of NUT. In helping to resolve the issue, the Teagtservice Commission took sides
with the Nigerian Union of Teachers (NUT), ignotée two actions in court and came
after the applicants with undisguised vengeanoesequent upon which the teachers
were issued letters of dismissal.  The judgasruling quashed the dismissal order
because there was breach of the principle of fzaring and said:

For the avoidance of doubt, the applicants
shall berestored to all their rights and
privileges as teachersin the services of the
Teaching Service Commission asif the said
letters were never written at all (Odeh, 2008).

You can see that but for the courts, a scenarabase could result in breakdown of law
and order. However, because there is a placeamget redress, people are often ready
to exercise some restraint.

Finally, the courts also rule on disputed etadiand electoral boundaries, arbitrate
between separate institutions in the politicakpss (between federal and state
governments or between state. governments and éetevecutives and assemblies).

Self Assessment Exercise 6.2;
List and discuss some of the functions of the ®urt
3.2  Legal Procedure in a Civil Action

A breach of any law other than a common law isvd wirong. A civil action is between

two categories of persons collectively refet@das the parties in the case. In a civil
litigation, the person who brings the action twurt is usually called tHelaintiff. In
some specified actions such as those relatingvtrck, elections and the folding up of a

company, he is called thietitioner, and in all cases, by way of motion, he is callesl
Applicant. The person against whom the action is brougtdlied theDefendant and in
specified actions such as mentioned above (d#yorelections, the foldingup of a
company and motions), he is called the Respond&he’ court in which the action takes
place is called th&rial Court.

In law, not every person can sue or be sued. TWbsehave the capacity to sue and be
sued are called Legal Persons. Non-legal perschgle infants, lunatics, idiots and
those with mental dis-organization due to drunkesr@ extreme old age. However, this
category of persons can sue or be sued throughdgptlrty, referred to as "next friend".
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In law, next friend is either a parent or a guandiéor example, a primary or secondary
school pupil may sue through his "next friend" ésents or guardian. Limited liability
companies, educational institutions such as uniessgovernment departments, public
corporations or the government are regarded a$pegsons in law. Boards of Governors
(of schools); are non-jurisdic persons and theeef@nnot sue or be sued. Where a host

of people are interested in a. case, the law alkmse of the interested persons to sue for
themselves and on behalf of all the rest, if thary show evidence in writing that they

have been so authorized by the people to be rayjeske

A civil suit isusually commenced by Writ oBummons, a paper stating the claim(s)
against the other party ‘'orin specified cagesvilay of motion, petition or originating
summons, and 'in exceptional cases by a mekg@arte. A summonsis, in effect, an
order of court directing the defendant to aupe court within a certain time period,
usually 30 days.

Before an action can properly commence in a regudart, it has to be proved that the

other party has been served with the writ of sumsndhe regular procedure for serving

the writ of summons is by personally handing itite person in question. Where personal
service is impossible 'because of pranks, apmitais sought from the court for
substituted service. If granted, the summons cbaldublished by any newspaper widely

read in the jurisdiction or the summons papers dbel posted on the premises of the

adverse party. If the defendant fails to takg actions withinthe time stipulated, the
Plaintiff may take a judgement against the defehardefault.

When the parties appear on the date indicatedlem summons, the defendant would

make his plea. A plea is an answer of the defeniathie allegation(s) made against him

by the Plaintiff. After the plea, the Judge ulibthen order the parties to file their

pleadings. Pleadings are the legal name for the statemesiamh and the statement of

defence combined. The plaintiff would normalktart his case by giving evidence
chief. He would be cross-examined and re-exathwhere necessary. He may call
witnesses to give evidence in support of his cashey too would follow the procedure

of examination, cross-examination and re-examinatio

The Judge, after hearing arguments from bothtigsar would finally deliver his
judgement. The .compensation for a successfulraiiasually damages to compensate

the plaintiff for the loss occasioned by the defards conduct. Apart from damages, the
unsuccessful party in acivil suit would usyalbe ordered to pay the party s costs
compensation to the successful party for thpeeges to which he has been\ put in
establishing his claim. In some cases where damaifjesot be adequate compensation,

a decree of specific performance may be ordered.

A person who is dissatisfied with the decisiontd tourt could appeal to the next higher
court. This is done by giving a notice of appeal the court where the judgement was
given. After hearing arguments on both sides, tipebate court could decide the case. If
the judgement/is in favour of the accused (defet)dhr appeal would be allowed and

the decision of the lower court would be set adidine judgement is not favourable to
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the accused the appeal would be dismissed arjddgement of the' lower court
affirmed. Sometimes the accused may get limitetbwycfor his appeal. If this happens
where the court, though not allowing the appea&lsféhat the sentence is too severe, the
sentence in  such a case would be rendered totevdreextent the appeal court deems
proper and then that would stand as the new sesmtenc

A party who is dissatisfied with the ruling of tAppeal Court may appeal to a higher

court. e.g., the Supreme Court, on questions oédhiaws and facts or questions of facts
alone that merit the consideration of the SupremerC There is no appeal beyond the
Supreme Court, asit isthelast Court of Agbpelt should be noted that a person
dissatisfied with the judgement of a court shoyddesl timeously. This is because there

is limited time with which to appeal. And whitis period has lapsed, the aggrieved
party cannot appeal any more, unless he gatelto appeal out of the time from the
appellate court.

Self Assessment Exercise 6.3:
Describe the work of the following federal couitéie Federal Courts:

(a) The Federal High Courts,
(b) The Federal Courts of Appeals, and
(c) The Supreme Court.

3.4 Legal Analysis

Trial court decisions such as those of Magistraiaré and those of other lower courts
are not generally reported or published. One reémathis is the fact that the weight of
the precedent set by these lower courts is noicgiit to warrant permanent reporting.
Except for the High Courts, Courts of Appeal & Bupreme Court, decisions of other
courts (lower) are simply filed in the office afhe Clerk of the court where they are
available for public inspection.

The reported appellate decisions are publishedlimmes called "Reports”. Most State
High Court decisions are found in the state repafrtbat particular State. Decided cases
in respect .of education can be found in a numb&ligerian Law Reports. According to
Peretomode 1992, they include the following:

Abbreviations Nigerian (Law) Report

AlIN.LR. All Nigerian Law Reports

F.N.LR. Federal Nigeria Law Reports

N.LR. Nigeria Law Reports

N. M. LR. Nigerian Monthly Law Reports

N. W. L. R. Nigerian Weekly Law Reports

N.C. L. R. The Nigerian Commercial Law Reports
N.C.LR. Nigerian Constitutional Law Reports
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N. W .L Nigerian Weekly Law

F.S.C. Selected Judgements of the Supreme Court
S.C. Judgements of the Supreme Court

C.C.H.C.J Selected Judgements of the High Court of Lagos
L.LR. Law Reports of the High Court of Lagos
D.S.C.C. Digest of Supreme Court Cases

N. C. R. Nigerian Criminal Reports

W. B. R. N. Weekly Bench Reports of Nigeria

E.C.S.LE. Law Reports of East Central State

E.N. L. R. Eastern Nigeria Law Reports

N.N.L.R Northern Nigeria Law Reports

R.S.L.R Law Reports of Rivers State

W.N.LR Western Nigeria Law Reports

W.S. C. A. Judgements of the Western State Court of Appeal
W. S. H. C. Judgments of the High Court of Western State
M.S.N.L.R. Law Reports of Mid-Western State

After cases are published in the "Reports”, theg@nions or "cases" are referred to as
(cited) by giving the name of the case, the n@wand name and page of the official
report in which it is published.

In reading the title of the case, such 'Ebi vyBré¢he v._means versus or against. 1n the
trial court, Ebi is the plaintiff', the person wfiled the suit and Preye is the defendant,

the person against whom the action was broudtihen the case is appealed, some
appellate courts place the name of the Party, wipeals or the appellant first.

Some appellate courts retain the trial court soofl@ames. The student must therefore
read the facts of each case and clearly ideatith party inhis mindin. orderto
understand the discussion by the appellate couritiSand others, 1984 pp. 15 -16).

The study of reported cases requires an undersiguatid application of legal analysis.
Smith and his colleague s have observed that nrntia¢ reported opinion in a case sets
forth the following:

(&) essential facts: nature of the action; the paridsgt happened to precipitate the
controversy;

(b) the issues of law;

(c) the legal principles involved; ,

(d) the application of these principles; and

(e) the decision.

The authors point out that a serviceable methahafyzing and briefing cases after a

careful reading of the opinion is forthe €nd to write in his own language a brief
containing:
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The parties

The facts of the case

The legal issue or question involved
The decision of the court

The reasons for the decision.

arwbdPE

Self Assessment Exercise 6.4:
Describe the courts commonly found within a statigial system.
4.0 CONCLUSION

The legal system has been so structured thaeiignot satisfied with the judgement,
one can appeal to a higher level.

This therefore makes for a sane society where ewery highly placed or lowly placed,
master or servant allows the law to regulate outuadicoexistence. In actual fact, law
ties our hands from criminal inclinations and acts.

5.0 SUMMARY

In this unit, we have seen the organisation ofdlkeiary. At the apex is the Supreme
Court followed by the Court of Appeal, and thahe High Courts (Federal and State),
National Industrial Court, Sharia Court of Appeaad Customary Court of Appeal. At

the lower bench, we have the Magistrate Court® Sharia Courts and the Customary
Courts. The functions of the court have reve#atl the courts are no respecter of
persons. The fundamental rights of individuals #redConstitution are being upheld as
revealed by the two cases cited.

6.0 TUTOR MARKED ASSIGNMENT
1. Write a brief explanation on each of thedwiing:

(a) Plaintiff

(b) Defendant

(c) Legal persons

(d) Non-juristic persons
(e) Writ of Summons
(H APlea

(9) Pleadings

(h) Judicial Review.

2. State the procedure involved from time ofinflan actionina civil matter until
judgement is given.
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1.0 INTRODUC TION

The schools whether private or public, is a puiigtitution established by law and with

certain prescribed functions. In legal cdesition, they are public institutions in the
sense that they are established to serve tHeEpub The school can, therefore, be
considered a corporate body. This means thahisoa or be sued. Accordingly, those

who operate and manage the educational systemstdutions must have to discharge

their functions and responsibilities within the yigsons of the rules and regulations as

embodied in the various States and Federal @Gowent Education Laws, Codes,

Ordinances, Decrees and Edicts.

In this unit, we shall learn what education lawitis classification, purposes and sources.
2.0 OBJECTIVES

At the end of this unit, you should be able to:
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» define law;

» explain what education law is;

* enumerate the classification of law;

» state and discuss the purposes of education law;
» list and explain the sources of education law.

3.0 MAIN CONTENT
3.1 Definition of Law

Law can simply be defined as a rule or a body rafes to which actions conform .
Blackstone, an English jurist, defines law agla of civil conduct prescribed by the
supreme power in a state, commanding what is agttprohibiting what is wrong. To
Houghteling (1963), law is a dynamic process, &sy0f regularized, institutionalized
procedures for the orderly decision of soc@lestions, including the settlement of
disputes .

One definition of law which has received wideceptance is that formulated by the
American Law Institute. It defines law as the pod principles, standards and rules
which the courts of a particular state or countapply in the decision of controversies
brought before them .

Implicit in these definitions are the ideas thiaw provides a framework for group
relations and serves as a vastly complex meadmamisystem for social control. It
permits, regulates and prohibits certain condumt$hfe purpose of achieving harmony in
society. It thus delimits individual liberty foné protection of social interest.

The term law is relative; consequently, theredsiniversally accepted definition of it.

One thing generally accepted, however, is thatalwes pervasive, that it is an integral

part of our society and that it affects practicallgnost all known human activities and all
persons in the environment, directly or indingctlin order to ensure order, peace and
stability. The idea of law emanates from groupdrant; without a group there can be no
law. What, then, is law?

The word law , in its generic sense, referholiody of legal rules which govern
behaviour and stem from all sources. The emergehttee Nation State as a complex
entity has made law to replace customs, religangethical beliefs as the regulator of
most practical affairs of a modern state (Hoebera@thers, 1982).

Nwagwu (2004) pointed out that the term lawIb@sn defined in different ways by
scholars (Reutter, 1970; Nwagwu, 1987; Perettamo1992 and Taiwo, 1993).
Nevertheless, certain central images are evokednatter how the word is defined or
interpreted.
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Perceptions of rules, regulations, prescribetbadf conduct or social behaviour and
prohibited modes of action and behaviour dre@drt of the general understanding of
what a law is.

Within the definition of the term law are impliedncepts like: constituted or supreme
authority, which has the power and responsjbiltb make laws; rules and regulations
which are binding on organizational members oreits of that country or state. People

are commanded to do orobey what isright evtiey are also prohibited from doing
what is wrong according to the values, beliefd maditions of that particular society,
organization, system or institution. Laws may deaconceptualized as institutionalised
procedures and due processes for resolving canélietl controversies. They provide
prescriptions for settling disputes, obtainingigesand remedies.

Laws are also decisions and provisions for thabdishment and protection of

fundamental human rights. Laws are intende@golate the relationships and

associations between individuals, groups, orgaoizatand institutions. The purpose is

to achieve order, justice and peace. Harmonioesgistence and interaction even in the
pursuit of divergent interests and aspirationsarag occur when there is respect for the
rule of law.  This implies that behaviour musbnform to recognized principles and
standards of conduct that have been laid downcbmpetent authorities within the
society or organization. There is, of course,igisaee of jurisdiction in the formulation
and enforcement of laws. The issue concerns rgttba source of authority, but also

the geopolitical location. Courts are estaldshas official centers and authorities for
deciding and resolving claims and controversieur@ also punish offenders and award
damages to people or groups that have been inqurddnied their rights by other people

or groups.

Self Assessment Exercise 4.1
Define the term law.
3.2 What is Education Law?

The education system, as a social organisatisn,administered and managed through
laws, rules and regulations. These are intendgedoade a framework for controlling

the behaviour and activities of members of the miggion. The ultimate purpose is to
ensure that law and order prevail and thus a conel@nvironment is established for the
efficient and effective achievement of the goald abjectives of the organisation.

Education laws are very important in the educasigstem because of the multiplicity of
objectives and the large numbers of people witfediht backgrounds involved. These
include school administrators, teachers, studamdgarents. There are also community
leaders and members; government officials, agsncand parastatals who are
stakeholders assigned specific functions, rolesragigonsibilities.
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It is often amazing that many of the people whoaatéve participants in the education
system or who have strong interest in what goeis time education system do not have
adequate knowledge of the laws that govern dn@rastration of the system.  Yoloye
(1993) lamented that most of those in the businésslucation know very little about the
laws under which they operate. He asserted #ducationists tended to regard legal
matters, in whatever form, as the business of lasvye

The point, however, is that we do not have to bexprofessional lawyers in order to
understand and appreciate the importance of educafaws. It will be difficult to
operate as planners, administrators, teacherspssmes, inspectors and even as students

if we are ignorant of thelaws, rules and ratjahs that govern operations of the
education system.

Education laws are simply those laws that haenb enacted specifically for the
organisation, administration and control of ¢deication system.  Although those who
operate in the education enterprise are citizensmged by the laws of the land, criminal
orcivil as thecase may be, they are atsgectedto comply with laws designed
exclusively to regulate what we can do or not dtheaprocess of teaching, learning and
management.  The education laws are necessaaydeeducational establishment or
institution is a social organisation with mangdividuals and groups as stakeholders.
There are many complex aims and objectives to getaad numerous diverse interests,
aspirations and expectations to satisfy. fAdéed to regulate social interaction and
behaviour appears obvious or imperative.

Education laws have been promulgated as Ordisashaeng the colonial era. During
military regimes, the education laws were redelaas Decrees if made by the Federal
Government, or as Edicts if made by State Goverhmém periods of representative or
democratic civil rule, parliaments enact laws ia torm of Acts. It is important for all
concerned with the management of the educatioesy&s be conversant with education
laws and how these govern our activities and progres.

Education law is one aspect of the vastly complestem of social control. It may be

defined as those areas of jurisprudence whichusfon educational activities the
operation of public and private elementary, secondad tertiary institutions.

3.2.1 Characteristics of Education Law

In his work entitled The Morality of Law , Fuller (1969, pp. 49 91), identified eight
desirable characteristics or qualities which a gegal system should have. They are
also applicable to a good system of education laviese are:

General rules (standards) of conduct;

Publication of the laws sufficient to subject thepublic criticism;

Minimum reliance on retroactive laws;

Clear laws and clear standards of decisions, tisat a minimum of obscurity,
incoherence and vagueness;

PR
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As few contradictory laws as possible;

Law within the citizen s capacity for obedience;

Law which is relatively consistent through times(j.it should not be too static);
Conformity of official action with declared rulerRetomode, 1992).

© N O

Self Assessment Exercise 4.2

What is education law? Enumerate and discusshitiacteristics of education law.
3.3 Classification of Law

There are a number of ways of classifying law. Tdilewing is commonly preferred:

(2) public and private;

(2) civil and criminal; and

3) substantive and procedural.
4) common and statutory law

This will be explained below.
3.3.1 Public and Private Law

Public law is an aspect of law that is primarilydatirectly concerned with government.

It regulates the relationship between the orgdngovernment, between one state and
another, and governs the relations of citizerth wihe state. =~ Public law embodies
criminal law, constitutional law and administratilaev. Constitutional law refers to the

body of fundamental rules and regulations whiclsgribed the structure and functions of

the organs of the federal, state and local goventsne Where such rules and regulations

are embodied in a single document, as in Nigeriaroerica, we refer to the document as

a written constitution; but where the rules atentained in scattered documents,
constitutional conventions and acts of parliamesssn Great Britain, we refer to it as
unwritten constitution.  Administrative law is branch of constitutional law primarily
concerned with the reconciliation of efficier@dministration with individual freedom,
rights and interests. It determines the orgaromagppowers and duties of administrative
agencies and the limits of delegated legislationsThus, administrative law involves
principles that govern the procedures and a®&/ibf government boards and
commissions.

Private law is that which deals primarily with tredationships between private persons,
organizations or legal entities. It includes ldoe of property, the law of contract, the
law of torts (civil wrongs) and family law, etc.

3.3.2 Civil and Criminal Law

Civil law is that law which spells out the rightscaduties that exist between individuals,
the violation of which constitutes a wrong agath&t injured person. For example, if a
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person, say, a Schools Board, refuses to live tipetderms of a binding agreement, the

other party, say, a teacher under the law of cotg#riaas the right to recover damages.
Damages refer to the sum of money equivalenthédoss sustained as a result of the
breach of contract (Peretomode, 1992). The vagirityaof education/school law cases

fall within the civil law category. In contrag tivil law, criminal law is that body of

state or federal laws that defines offences ag#espublic and provides punishments for
their commission. Civil is part of private law, idhcriminal law is part of public law

(Smith and others, 1984).

Crimeisan act of omission prescribed by diag¢e and bears punishment for its
occurrence in the interest and protection of thaipu

In a civil action, the aggrieved or injured pergtre plaintifff commences the action to

recover compensation for the damage and injuryhtbdtas sustained as a result of the
wrongdoer s (defendant s) conduct.  The plajntdis Smith and his colleagues rightly

point out, hasthe burden of proof which Ingust sustain by gpreponderance (greater
weight) of evidence. The aim of civil lawtscompensate the injured party, and the
principal forms of relief afforded are a judgemefhtnoney compensation or restitution

or a decree ordering the defendant to specifigahjorm a certain act or to desist from a
specified conduct. Most education law cases atikiginature, a typical one being a suit

by an individual against another person oe Skhools Board or the Ministry of
Education.

Anyone who commits an offence defined as a crinsaiigect to criminal proceedings

legal proceedings of a special kind.  Thegiadi proceedingin a criminal caseis
prosecuted by the government. In other wordsptheecution of the offence is usually

taken up at public expense, although, occasionatliyate prosecution may be allowed.

According to Smith and his colleagues, to convictiminal, the government must prove
criminal guiltbeyond a reasonable doubt which is a significantly higher burden of proof

than that requiredina civil action. Thepipal sanctions in criminal cases take the
form of capital punishment, imprisonment or fines.

3.3.3 Substantive and Procedural Law

Substantive law means the real law or law in thetsense. It is concerned with the
recognition of the substance rights, dutigsjvileges and immunities under the
various types of law. Procedural law, also reféteeas adjectival law (i.e., subsidiary

law), is law supporting the substantive law bgafying the formal steps or machinery

to be followed in enforcing rights, duties or imnitigs in the settlement of disputes in

such away asto do justiceto both partiesProcedural lawis divided into criminal
procedure and civil procedure, corresponding tcethistence of the two types of wrongs,
namely: civil wrongs (torts) and criminal wrongst is to procedural law that one turns in

order to ascertain the method one should takettrob remedy in court.

Redmond and others (1979, p. 3) provide a conliisration of the difference between
substantive law and procedural law in the followax@mple:
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If a man Kills another, it is a question of suapgive law as to whether the appropriate
charge is murder (killing with malice afore-thotljgbr manslaughter (unintentional or
mitigated killing).  Once he has been chargeth weither crime the rules of procedure
will then govern:

(2) the method by which his guilt should be praved
(2) the evidence which should be admissible atrkag and
3) the manner in which such evidence should bsgnted in court.

3.3.4 Common and Statutory law

Common law is law developed byjudges through decisions of courts and similar
tribunals (also calledase lay, rather than throughegislative statutesorexecutive
branch action The body of precedent is called "common law" and it binds future
decisions. In future cases, when parties disagneehat the law is, an idealized common
law court looks to pagirecedentiatiecisions of relevant courts. If a similar displdes
been resolved in the past, the court is bound to follow the reasoning used in the prior
decision (this principle is known asstare decisis). If, however, the court finds that the
current dispute is fundamentally distinct fromgkvious cases (called matter of first
impressioty), Judges have the authority and duty to arrive aew decision and this new
decision becomes a precedent. Such a precedecdmies persuasive to courts of
concurrent or coordinate jurisdiction and bindiaddwer courts.

Interactions between common lagenstitutional lawstatutory lawandregulatory law
also give rise to considerable complexity. Howewuergspect of staredecisis, the
principle that similar cases should be decided m@tog to consistent principled rules so
that they will reach similar results lies at thaftef all common law systems.

Common law legal systems are in widespread uysaticularly in England where it
originated in the Middle Ages, and in nations tinate their legal heritage to England as
former colonies of th&ritish Empire including theUnited StatesSingapore Pakistan
India, Nigeria Ghana Cameroon Canada Ireland New Zealand South Africa Hong
Kong andAustralia

Statutory law orstatute law is written law (as opposed tooral or customary lawset
down by deqgislature(as opposed taegulatory lawpromulgated by thexecutive branch
or common lawof the judiciary).

Statutes may originate with national, state legislatuoe local municipalities or local
government councils

The termcodified law refers to statutes that have been organized (iedtli by subject

matter; inthis narrower sense, some but notsahtutes are considered "codified." The
entire body of codified statute is referred to dsae," such as theCriminal Code or

Penal Code
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Another example of statutes that are not typicatodified is a "private law" that may
originate as @rivate bill, a law affecting only one person or a small grotipersons.

The common law is more malleable than statutory Fivet, common law courts are not
absolutely bound by precedent, but can (whetraerdinarily good reason is shown)
reinterpret and revise the law, without legislaiiviervention, to adapt to new trends in

political, legal andocial philosophySecond, the common law evolves through a series
of gradual stepghat gradually works out all the details, so thadr a decade or more,

the law can change substantially but without ashbaeak, thereby reducing disruptive
effects.

Self Assessment Exercise 4.3
Write short notes on the under listed classificatb law:

(2) Public and private;

(2) Civil and criminal; and

3) Substantive and procedural.
4) Common and Statutory

3.4  Purposes or Importance of Education Law

The teaching about legal issues in education thasgahistory in Europe and America,
particularly in graduate and professional schools education (Sorenson, 1984). For
example, Blackmon s findings (1982) revealed tlyat %72 about 85% of all schools and
Colleges of Education included at least one coarseducation/school law in the United
States, and that by 1982 the number had increaseebrly 95%. Today, the number is

nearly 100%.

In Nigeria, the importance of a course in ediocat law for students majoring in
education is just being realized. As a resultstiuely of education and the law is being
gradually introduced in professional educatipnogrammes of schools and colleges of
education. Education law is an important and pelnsable tool a course necessary for
the on-the-job survival of practical school admira®ors and teachers today. Issues that
relate to both law and education have become isorgly prevalent in recent times.

As Shaffer (1984) points out, law relates signifityato many facets of education and
teachers, and other education officials need tavimre of the legal issues facing them,
because many such issuesthat have been décidad education context have far-
reaching effects in the running of schools. A seun education or school law enables
these categories of workers to be aware of thesssu

In Nigeria, there is the awareness of the increaseation given to individuals rights,
especially those described as fundamental rightiseo€itizen. This state of affairs has
led to more litigation in schools. Given the climaf times, it appears not only prudent
but also necessary forteachers and educatidmingtrators to understand their own
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rights and limitations, as well as the legal licgtions of what they do, particularly in
dealing with students and parents in educationéersa Usually, a course in education

or school of law will provide the student the knedgde of the rights and responsibilities
of others and theirs, as well as the legal icagibns of their actions or inactions in

relation to their students and other constituesmithat often come in contact with the
school.

Also in Nigeria, most teachers are not awdretlweir rights, let alone those of others.
Similarly, many are ignorant of the rules and ragjohs governing their employment and

the school system in which they work. Consequentiyst of them are not aware of the

legal implications of their actions (or inacticensd limitations).  This dismal situation
was vividly illustrated by Nwagwu (1984) when heota:

Most teachersinour school system have never read the Nigerian
constitution nor eventhe laws, rulesand regulations governing the
administration of the school system. Many are not aware of their rights,
duties, obligations and responsibilities under the law and more especially
on the probable consequences or implications of their actionsin their day-
to-day activities within the school system.

Nwagwu went further to point out that:

Most teachers do not have a copy of their state Teachers Service Manual
(or Handbook of Service) and the few who have them still remain ignorant
of the contents and provisions because they have never read the contents.
Conseguently, most teachers are not aware of their legal and moral
obligationsto their employers, their fellow teachersand their students.

They do not know and appreciate the general principles and provisions of
law and regulations as they apply in handling issues of order and
disciplinein schools . (p. 115).

In this age of enlightenment, such ignorance maglaubt be costly, if not disastrous, to
the individual, the education system and otherkiwithe system. While the purpose of a
course in education law is not to make the stubdenbwn lawyer , it is definitely aimed

at helping students, school administrators, teacaed staff to:

@) understand the legal aspects of education;

(b) learn the basic principles of law and tovalep some degree of competence in
applying them to educational problems;

(c) recognize situations in which it is not stfe proceed without competent legal
advice; and

(d) recognize that many education decisiortk wiegal implications (e.g.,
suspensions, expulsions, etc.) may safely be matlewt advice from a lawyer,
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if those decisions are made in conformity with sibawell-defined principles or
laid down guidelines (Hoeber and others, 198214p. 12).

From the above analysis, it can be argued, by Wwagmrclusion, that the growing literary
and complexity of the educational environmesmd society and their effects on
educational and school administration necessitifite urgent need for legally literate
teachers and school administrators (officials whth knowledge of education law), or
anyone who is going to occupy a responsible jositin educational institutions in
Nigeria (Barr, 1983).

The education laws enable the government topedeer control of education and all
related activities.

They promote regulations for the development ofsystem and curriculum changes, and

help to define the powers of functionaries anehages as well as the implications of
teacher registration and professionalism in teagf@lagboye and Fadipe, 1998:23).

The administration and control of education ardagby law in the Federal and State
Governments, with some responsibilities delegatddbtal Governments (Taiwo, 1980).

The 1999 constitutional provisions accords concunegislative status to education.

If you will remember under Unit 2 (3.2 Managemehthe Educational System {Local
Government level}) we were informed that witletSupreme Court ruling of April 5,
2002, the jurisdiction of the Federal Governmeithwegard to primary education has
ceased to cover special financing through filiste charge allocation.  The latter was
found to be inconsistent with the 1999 ConstitutioRather, the State Governments are

to receive direct allocations from the Federatimtdunt for funding primary schools in

their areas of jurisdiction. The responsibilitytbé Federal Government in the provision

of general national guidelines, evaluation, nittying and benchmarking for basic
education, of which primary education is a paill, stands. While Section 4 (4) of the
Constitution empowers the Federal Government egiablish universities, post-primary
institutions, only Section 18 empowers it tagoyde equal and adequate educational
opportunities at all levels.

The Universal Basic Education (UBE) is a respdnseSection 19 of our 1989
Constitution which reads:

Government shall direct its policy towards
ensuring that there are equal and adequate
education opportunities at all levels.

It is pertinent to mention that the said 1989 Cibusbn suffered a still birth as it was

never put to use. However, that section was raf@icas Section 18 (1) of the current
1999 Constitution.
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As you are aware, the Constitution of the Fedeegdu®lic of Nigeria is the basic law of

the land from which all other laws draw their ingion and legitimacy. The provisions

in the 1979 and 1999 Constitutions are almost idaht Let us join Nwagwu (2004) to

use the provisions of the 1999 Constitution twameine the laws on education therein.
Section 18 in Chapter 2 of the Constitution testahe Educational Objectives of the
nation.  Chapter 4 presented the FundamentalhtRig (eleven rights in all) which
individuals, organizations and groups must respas well as enjoy.  These rights, of
course, apply to all operators and participanth@education system. Part two of the
Second Schedule of the Constitution contains tinewoent legislative list on which both

the Federal and State Governments can make lawRrovisions are made for the
devolution of power and responsibility betweentilie tiers of government: Federal and
State Governments.

Paragraph 27 of itemLinPart Il of the Set&thedule is titled University,
technological and post-primary education (FRN,%297). It conferred on the National
Assembly powers to make laws for the federatioargr part thereof with respect to these
kinds of education including professional edigcat The National Assembly was also
empowered in paragraph 27 to establish ingtitsti for the purposes of university,
technological, post-primary and professional oation. Paragraphs 29 and 30 gave
powers to a State House of Assembly to make laws nespect to the establishment of
University, technological or professional educatias well as technical, vocational, post-
primary, primary or other forms of education.

The Fourth Schedule of the Constitution is on fioms of a Local Government Council.
Paragraph 2a gave to a Local Government Councreg@onsibility for the provision

and maintenance of primary, adult and vocationatation (FRN 1999:15). We need
to observe herethat the powers and functiond.otal Governments with regard to
primary education have been a source of controyargy even litigation, between federal
and state governments on the one hand, and bestaterand local governments on the
other hand.

Self Assessment Exercise 4.4

Of what importance is education law to you asaarier, the teacher, the administrator
and government functionaries?

3.5  Sources of Education Law

Education law in Nigeria stems from a number ofrees which include the Constitution,
legislations, judicial precedents, administratiaws, school rules and regulations, and
other bodies. This will be explained.

3.5.1 Constitution

The Constitution is a body of fixed or fundaméntdes and regulations which govern
the behaviour and processes of government in atigourit is a body of precepts which
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provides a framework of law within which orderlyvggwnmental processes may operate
(Alexander, 1980). The Constitution establsstiee basic structure of the national
government and a written set of rules to contrbke ¢onduct of the government and its
agencies. The Constitution, in its own wordshes $upreme Law of the Land . For
instance, Section 1 (1) of the 1999 ConstitutiothefFederal Republic of Nigeria states
thus, This Constitution is supreme and its iovis shall have binding force on all
authorities, and persons throughout the Fed&apublic of Nigeria.  Section 1 (3)
states, If any otherlaw is inconsistent withe provisions of this Constitution, this
Constitution shall prevail, and that other lawslistiethe extent of the inconsistency be

void .

Under the 1999 Constitution, higher education ihaconcurrent legislative list  list of
matters with respect to which both the Nationalekskly and a House of Assembly may
make laws to the extent prescribed respectivelgcoBdary education is left in the hands
of the State Governments and primary educatioharhtinds of the Local Government
Areas.

In Section 19, under Chapter Il of the 199%i€ution titled the Fundamental
Objectives and Directive Principles of State Polieye stated the educational objectives
of government. These are as follows:

1. Government shall direct its policy towards emsyithat there are equal and
adequate educational opportunities at all levels.

2. Government shall promote science and technology.

3. Government shall strive to eradicate illiteracy &m¢his end shall, as and when
practicable, provide:

(@) free, compulsory and universal primary education;
(b)  free secondary education;

(© free university education; and

(d) free adult literacy programme.

4, Government shall promote the learning of indigenlanguages.

It is important to point out, as Nwagwu (1981 concerning 1979 constitution, that
Section 19 (3)(a) to (d) are directive principlesl amot a constitutional guarantee of free
education at all levels to the citizens of Nigetialess the human and physical resources

make it feasible and practicable.

As we have mentioned earlier, a major source ofaveon education in Nigeria is the
1999 Constitution, which like the 1979 Constitati provided both the nation s
educational objectives and the legal frameviorikhe devolution of power and
responsibilities for legislation on education cag the three-tiers of government.  All
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federal and state laws and all executive policfegosernment on education matters must
respect the provisions of the Constitution.

The contemporary education laws and edicts dwuds of Parliament in Nigeria derive
their sources from the regional laws, curremnstitutional provision and decrees, and
edicts. They have been enacted on various aspieethication with each having specific
objectives and orientation. Some are on primadysatondary education, such as: the
NPEC Act, UBE Act and Nomadic Education Act.

Others are targeted at higher education, such@d€;, NIBTE and NCCE Acts. A few

have focused on examinations, such as thamececed with JAMB, NECO and
examination malpractices. Many of the resfmiitses of both Federal and States
Ministries of Education are discharged throutteir parastatals.  These parastatals are
established in line with enabling laws by fedleend state governments respectively,

based on powers granted them over education b@ahsetitution. The National Policy

on Education is a source of information on how Kegeeducation should be structured,

organised and administered; while the Public iSerias government rules and

regulations for educational administrators and rgara

The Nigerian educational system is dynamic and lawst continue to give backing to
education to guarantee a successful implementafida policies.

3.5.2 Rules and Regulations

Most State Education Laws or Edicts contain raled regulations for schools.  These
often cover such matters as various forms ofornd(admission, progress and
withdrawal, time-table, weekly diaries, cordorpunishment book), hours of school
attendance register, accommodation requirem@ohishment, transfer and leaving
certificates.

Besides these rules and regulations, in schoalttems, school authorities must actin
accordance with the provisions of the law of thedlar the statutes. In cases where there
are no specific legal provisions, the Law will appl

In this regard, it is necessary to mention thatswnd regulations need not be confined to

the ones contained in the state Education Edict L&ghools Boards and even individual
schools can make their own rules and regulatiomsjgied that they are not in conflict

with the National Constitutions or the State Etiomn Law. In short, rules and
regulations can be established by the Boardeodication, the Local Government
Education Authority, the Principal or Headmasteeven the classroom teacher. It is
only necessary that all rules and regulations rbestesigned to achieve proper conduct
and education and must be reasonable.  Therefschool authorities have power to
establish rules and regulations governing studerishaviour and directed towards the
achievement of the objectives of education. Sut#srmay cover matters relating to the
conduct of examinations, talking in classes, abse@&mom classes, lateness, leaving the

school without permission, fighting, disobeyingtmstion, etc.
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It is often better that the rules are written. Buice it is obvious that every act that can

interfere with the orderly conduct of the schoatmat be anticipated by the teacher and

the administration, it will not be possible thave all the possible rules written down.
Some will evolve as conventions and traditions amggnerally acceptable conduct of the

school culture.

In making rules and regulations, it is necessaay tte authorities act in accordance with
the principle to prevent conduct that could intexfevith orderly operation of the school

or with the rights of other students and in keepiritpn good moral behaviour. In other
words, school authorities should not make ralesthe basis of their personal likes or
dislikes alone. For instance, a principal who ceddhe shaving of the hairs of a pupil

for violating a regulation on hair weaving was ppity disciplined by a higher authority

by having her own hair shaved and thereafter prynwmansferred. Here, the issue is the
reasonableness of a regulation, among girls odsh prescribing how the girls must
weave their hair. This may be justified on theugras of the provisions of Section 34,
subsection 1(d) regarding the right to deprive peasliberty to persons under the age of
18 years and for the purpose of their educationt is, however, arguable whether the
weaving of hair affects the education of the child.

The issue of dress and appearance constitutehytoaspect of school rules and
regulations. Even in the United States of Ametieacourts are reported (Reujter, 1970)

to have reached different conclusions regardingtiveer of the Board of Education to

regulate such matters as style of hair and length skirt.  The point is that different
weights have been given by different judges undérdnt circumstances to such issues

as the relational rationale or reasonablenessthaf rule in question, the clarity of the
statement of the rule, the circumstances in whielrtile was challenged, the evidence of

the need for the rule, and the circumstances sundiag the violation of the rule.

The implications here are that for our situatidre ¢vidence of the need for such rules

must be established; the statement of the mleg be clear, indicating clearly what
constitutes violation. Clearly, school authesti anywhere could reasonably ban any
kinds of dresses detrimental to proper discgbnmorals in the school. For instance,
school authorities should have the right to banrimganini skirts by girls.

Like government policies and rules or delegatedlation, school rules and regulations
carry the force of law if they are reasonable amaktitutional. Anyone who breaks or

flouts them does so at his or her own risk. Hsha can be punished as if he or she had
broken a common law or a constitutional or stagufoovision (Barrell and Partington,

1985). Reasonable school rules have been diphelCourts of Justice.  One of the
landmark judgements upholding school rules andlatigns as having the force of law

dates back to 1929 in Britain. Barrel andiRgton reportedthat in the case, R. wv.
Newsport (Shropshire) Justices ex parte Wrightereg was a school rule forbidding
smoking by pupils at school during the school tard on school premises and in public.

A boy broke the rule, for he was found smoking astnolled through the streets away

from the school premises. The Headmaster candoojhéhe next day. The boy s father
went to court and his application was diseuss The Lord Chief Justice said the
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punishment was a reasonable punishment for thetbfahe school rule. He was thus
upholding a school rule as having the effect of.law

Another case reported by Barrell and Partingtosamol rules and regulations is that of
Spiers v. Warrington Corporation. Eva Spiers wasréeen (13) year old Secondary
School student who turned up at school in clotlfjegns) the Headmistress considered

as unsuitable.  She was asked to go home and baok properly dressed.  This was
communicated to her parents.  Eva was not atldewe&ome to school as long as she
refused to come properly dressed. The questiaas whether the Headmistress in
communicating her refusal to allow Eva to comeduosl in this way was acting within
her rights? The justices held that for Eva Spites rule relating to dress was part of the

law of the land and justifiable before the Courts They also held that it was not only
within the rights of the Headmistress, but aldmat it was her duty; and the parents,
knowing that the child would not be admitted, amsisting on her being dressed in the
improper way, committed an offence.

In the United States, in Flory v. Smith (1926), 8iwgreme Court of Appeal of Virginia

held that Court is not concerned with the wisdomsasfool regulation, but whether it is
reasonable. The object of this suit was to testebality of a rule a student regulation
which states: Leaving the Campus between thershafu 9.00 a.m. and 3.35 p.m. is
strictly prohibited, unless students were accariggzhby ateacher. A parent who
requested a special privilege to permit his cbihdio eat their mid-day meal, either in
the home or to eat same with their father bé hotel in the town was denied by the
Principal of the school. The children violatedsthegulation and they were suspended.
The parent went to court and the Court of Appestnissed the bill of complaint, stating
that from the viewpoint afforded us by the billaeimplaint . we are unable to say that
the regulation is an unreasonable one .

Furthermore, in Jacksonv. Dorrier (1970), Wmted States Court of Appeals, Sixth
Circuit held that hair-cut regulation was constaoally permissible. The High School
Regulation complained of stated thus:

Pupils shall observe modesty, appropriateness,
and neatness in clothing and personal appearances.
A student is not appropriately dressed if he is a
disturbing influence in class or school because of
mode of dress. The principal may suspend a student
who does not meet this requirement .

Finally, Alexander (1980) reported the case of 3oneCody (1902) in which the Court

upheld a Principal s enforcement of arequirdmémat pupils go directly home after
school asa reasonable rule. In anumbeocotasions, a local Storekeeper refused to
allow the Principal to enter her store to sendeoin the loitering pupils home. The

Principal then required strict adherence to his arnd the Storekeeper sued the principal

for loss of profits. The Court upheld the rule amdicated that it was not only the right

but also the duty of the school to see that childvent directly home from school. The
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Court reasoned that if the child did not reach hevhen scheduled, his parents would be
put on notice and would go looking for him or hitereby affording greater protection
for the safety and well-being of the child.

In Nigeria, there are not very many court casetirgj to primary and secondary school
education, particularly those gettingto ther@upe Court level.  Nwagwu (1987) has
identified reasons for this state of affairs:

€)) the country s educational system is stilltreddy young and developing;

(b) many parents are either illiterate or ignomirtheir constitutional rights and so
government officials and school authorities getyawdh many infringements of
the rights of parents and students. It needs fwbeed out here that the Nigeria
of the 1990 s, particularly of the twenty-first teny, may not be the same as that
of the 1960 s, 70 s and 80 s. As the literacyiratieeases and the awareness of
individual fundamental rights increases in the fefuNigerians will become more
legalistic in terms of the violation of theirithen s and wards  rights in the
school system.

(© legal action in courttakes time and monagd many think it is most often not
worthwhile.

These factors, especially finance, are the mapsars why most parents do not pursue
cases on infringement of the rights of studentsands to their logical conclusion the
Supreme Court, which is the highest court of timel lfPeretomode, 1992). However, we
shall rely on cases from other parts of the wotlbhited States of America and Britain

as the basis of making inferences on the subjettema

3.5.3 Selected Case Laws
We shall touch on a few selected case laws to bpakiscussion on this matter.

(@  School Rules and Regulationsthat are reasonable have the force of Law
(R. v. Newport (Shropshire) Justices ex PARTE v. WRIGHT

Facts: In 1929, there was a rule in Newport Grammar 8thm Shropshire (England)

that pupils of the school should not smoke withi@ $chool precincts or in public during

term time. One afternoon, two boys left school ambked as they strolled through the

streets.  They were seen by prefects who riegpthem to the headmaster and the
headmaster decided that they should be caneddachrof a school rule. One boy took

his punishment like a man , but the other objectéte said that his father had given him
permission to smoke, it was no concern of the heatien whether he did or not, and that

the headmaster could not make a rule which flothedather s authority. Moreover, it

had happened away from the school premises, amdsghool hours. The headmaster
got two masters to hold the boy down and admirgsténe beating. The father thereupon
summoned the headmaster before the magistratéharmmése was dismissed.
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The father of the boy appealed. The higher cauitsd refused, holding the applicant to
be frivolous, but in due course, they had to comply

The Lord Chief Justice, said at the hearing:

There was at the school a school rule forbiddinglsng
by pupils at the school during the school term andhe
school premises and in public. That was reasomnaltde
The boy deliberately broke the rule, being awari, of
such punishment was a reasonable punishment for the
breach of the school rule, and the father s aptpbicdo
court must be dismissed.

The court was quite clearly upholding a school,raleether the members of that court or
indeed the boy s father approved of smoking or not.

(b) School Rules and Regulations and Disciplinary Actions that are reasonable
have the Force of Law (Spiersvs. Warrington Corporation)

Facts: A 13-year-old girl name Eva Spiers was a puptl a Secondary School in
Warrington and turned up at school in clothingaln the headmistress considered as
unsuitable. She came, in fact, in jeans.

There was a school rule relating to the suitabditglothing in the school. The mother s
excuse was that the girl had had two bouts of riaignfever. She had been advised by a
doctor that the girl s kidney should be kept waamg believed that jeans keep kidneys
warmer than skirts. The headmistress thereupagdabie mother to produce a medical
certificate to this effect.

No such certificate was forthcoming, and thedteiatress entered her repeatedly for
medical examinations in school, but Eva failedutmtup. The headmistress then decided

to take a well-charted, but fairly exceptional g®r Every time Eva came to school in
slacks, the headmistress said to her, in effecow Nin along home dear and come back

properly dressed. As soon as youdo, youcame into school. But Eva stayed at
home for the morning and arrived at school iragathe afternoon.  The same
conversation would take place and Eva would retiiemext morning. This went on for
some months until the counBprough of Warrington decided to prosecute the father for
failing to send his child to school as was his dufjhe Magistrate found him guilty and

fined him.

Mr. Spiers appealed, maintaining that the magissratere wrong in law, that he had sent
his child to school; and that it was the perversitthe headmistress who was preventing
Eva from receiving her education, the educatiowhah she was entitled.

The west Derby Quarter Sessions Appeals Commitiashaged the convicting believing
that the parents were acting reasonably in theastef their child. Théocal education
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authority thereupon appealed to the Queen s Bench Divisioohadid not agree. Lord
Chief Justice Goddard considered the clause iAttieles of Government which said:

The Headmistress shall control the internal
organisation, management and discipline of
the school. He commented; The head-
mistress obviously has the right and power
to prescribe the discipline for the school .
There must be somebody to keep discipline,
and of course that person is the headmistress
The question is, was the Headmistress
communicating her refusal to allow the girl
to come to school in this manner acting
within her rights?  We hold that she was
not only within her rights, but that it was her
duty, and the parents, knowing that the child
would not be admitted, and insisting on her
being dressed in this way committed an
offence .

Once again, the court upheldthe school rued said that for Eva Spiers, the rule
relating to dress was part of the law of the land jstifiable before the courts.

(c) Court isnot concerned with Wisdom of Regulation but
whether it was Reasonable: Reasonable School Rules
have the Force of Law (Flory v. Smith) Supreme Court
of Appeals of Virginia, 1926, 145 Va. 164, 134 S. E. 360.

CAMPBELL, J. The object of this Suit is to test tegality of a rule promulgated by the
School Board of Gloucester County. This rule isodlsws:

Student Regulation  Leaving the Campus betweehdhbes of 9 a.m. and
3.35 p.m. is strictly prohibited, unless studemesaccompanied by a teacher.

It was the desire of the appellees that their chilbe relieved of the restriction placed

upon them by the rule stated, supra, and thathhéren be permitted to eat their mid-
day meal, either in the home, situated about a dis&ant from the school, or to eat same
with their father at the hotel in the town. helspecial privilege was denied by the
principal of the school.

The court, on final hearing, overruled the demuand entered a decree enjoining and
restraining E.D. Flory, Principal of the schodrom prohibiting and preventing the
children of appellees from eating their mid-day me&gther in the home of their parents
or with their father in Botecourt Hotel.
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In the conduct of the public schools it is esséfiiat power be vested in some legalized
agency in order to maintain discipline and praaefticiency. In considering the

exercise of this power, the courts are not conekwith the wisdom or unwisdom of the

act done. Theonly concern of the courtthésreasonableness of the regulation
promulgated. To hold otherwise would be to subtgifudicial opinion for the legislative

will.

While appellees allege in their bill that it isthright to select and provide the best and
most suitable food for the nourishment of theihildren andto select the mode and
manner by which such food shall be receivedthir children, to the end that their
children may be best nourished and their physieaékbpment may be best promoted , it

is nowhere alleged that the physical conditiontbe children is such that results
detrimental to their physical wellbeing will folloithe right alleged is denied.

While it may be argued with force that a warm nasahid-day is preferable to a cold

lunch, it is not conclusive that the latter is destive of health. It is a matter of common
knowledge that in the towns and rural sectioh® vast majority of school children
partake of a cold lunch at mid-day. In thegér cities, where paternalism is further
advanced, children are encouraged to partake hatffood furnished them for a
consideration.

Considering the regulation from the viewpointfoeded us by the bill of complaint,
demurrer, and answer, we are unable to say thaeth#ation is an unreasonable one.
However, while a rule may be legally reasonablsh@uld not be without elasticity. In
the enforcement of every law, there should be drburgo play the element of common
sense.

We have no serious trouble in disposing of the @aindn that appellees have a property
right in the public schools of the Commonwealth.

The last contention of appelleesis that thegve been penalized without notice and
deprived of their right to seek redress by appeal.

Immediately upon the suspension of appelleekild, notice of such suspension was
given to the father. We are of the opinion th&t thas sufficient notice; that upon the

receipt thereof he had the absolute right to haegentatter reviewed by the county school

board within a reasonable time from the date ofrdoeipt of such notice.

For the reasons stated, the decree of the ciraust tve reversed, and this court will enter

a decree dismissing the bill of complaint.

Reversed.
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(d)  Grooming Haircut Regulation is Constitutionally Permissible
The Classroom is not a Beauty Parlour Jackson vs. Dorrier
(United States Court of Appeals, Sixth Circuit, 1970 424 F.2d 213)

PER CURIAM. This case involves the timely subjeictong hair worn by teenage male
high school students.

The Metropolitan Board of Education of Nasleséind Davidson County, Tennessee,
adopted the following regulation in 1961:

Pupils shall observe modesty, appropriatenessneathess
in clothing and personal appearance. A studentisppro-
priately dressed if he is a disturbing influencelass or
school because of his mode of dress. The Prinoiaal
suspend a student who does not meet this requitemen

Under this regulation, the students at Donelsorhighool were told, as to hair on male
students, that hair in the front may not come bdlwveyebrows, ears must show clear of
hair and hair in the back is to be tapered andabg long enough to turn up.

Two male students, Michael Jackson and Barry St®anes, who were members of a
combo band known as The Purple Haze , perntitteid hair to grow longer than
prescribed by school officials. After confereneeth the students and their parents, the
students were suspended by the principal and sen¢ tior violation of the regulation.
After additional conferences, a hearing was cotetlibefore the Board of Education.
The Board sustained the action of the principal.

The complain charges that the student plaintiffave been deprived of certain rights
guaranteed by the Constitution of the United Stdles the defendant school officials,

having the authority and duty to promulgatngl rules and regulations for the
administration and operation of the public schaystem, wrongfully refused to enroll
these two students at Donelson High Schooltheischool year beginning September,
1968 on the ground that their hair was too longt they wore mustaches, and in the case

of Barnes, abeard; andthat thetwo studeats informed that their appearance
constituted improper grooming which amounted 8irdcting attire .

The complaint sought a declaration that the abasmgegl regulation is invalid. It prayed
that defendants be compelled to readmit these twaeats to Donelson High School and
that defendants must be enjoined from conditiomittgndance at school on the length of
hair or the presence of a beard or mustaches.

There is evidence to support the conclusion thattbaring of excessively long hair by

male students at Donelson High School disrupkassroom atmosphere and decorum,
caused disturbances and distractions among otheersts interfered with the educational
process. Members of faculty of Donelson High Sthestified that the wearing of long

hair by Jackson and Barnes was an obstructing st@cting influence to a wholesome
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academic environment. A teacher of history andesstudies stated that the boys with
long hair were a distracting influence in her cldbat they were constantly combing,
flipping, looking in mirrors and rearranging théair , attracting the attention of other
students and interfering with classroom teaching; that the train of thought of both the
students and teachers was interrupted. An Entgesther testified that she often asked a

boy to put away his comb and refrain from combiiggHair in class. She described long

hair on male students as a disturbing and distrgétifluence on educational processes in
her classes and other school activities at DondtBgh School. A teacher of Industrial
Arts testified that girls with long hair wereguéred to  wear hair nets as a safety
precaution and that long hair on boys was a s&@rard in shop work. One teacher said

that other students pay more attention to a boly leitg hair than to what the teacher is

trying to teach. Another teacher testified thaewher class was attended by the boys

with long hair hardly a day would go by that sheuldonot have to interrupt her teaching

and say: Put your combs away. This is naauty parlour. Thisis a school
classroom .

The record established that the deliberate flgutyn Jackson and Barnes of this well-
publicised school regulation created problems bbetdiscipline. It is contended that
enforcement of the regulation deprived the twalents of freedom of speech and
expression in violation of the First Amendment. ithier of the students testified that his

hair style was intended as an expression of argyatdgoint of view.

The record supports the finding of the Distrididge and Jackson and Barnes pursued
their course of personal grooming for the puepaols enhancing the popularity of the
musical group in which they performed. We agreth\dudge Gray that the growing of
hair for purely commercial purposes is not protédig the First Amendment s guarantee

of freedom of speech .

It is further contended that the action of schdbtials did not violate the due process

clause of the Fourteenth Amendment. The eaeashows thatthe two students were
afforded ample opportunity to be heard and thia¢ procedural and substantive

requirements of due process were met by conferammetucted by the school principal

and by the hearing before the Board of Education.

We also agree with the District Court that the tafion enforced in this case is not void

for vagueness and over-breadth, but to the contaargpplied to these two students, was
quite specific. The record shows that the prinagb@onelson High School interpreted

and administered the regulation in such a wayeerlgl to inform all students, including

the two involved in this case, as to what was iregof them with regard to personal

grooming. There can be no doubt that Jackson andel3 had adequate notice of what

was expected of them and deliberately chose noaraply with the regulation.

The regulation has a real and reasonable connewtibrihe successful operation of the
educational system and with the maintenance ofadahscipline.
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In the absence of infringement of constitutionghts, the responsibility for maintaining
proper standards of decorum and discipline and@esbme academic environment at
Donelson High School is not vested in the Fedeaairts, but in the principal and faculty

of the school and the Metropolitan Board of &ation of Nashville and Davidson
County, Tennessee.

We follow Ferrell V. Dallas Independent Schodlistrict, supra, in holding that the
District Court committed no error in dismissing fresent case.
Affirmed.

3.5.4 Judicial Precedents

A third source of education law lies in judiciglioions. Common law is the law that

emerges from those decisions; henceit is aleferredto as Case Law or Judicial
Law or Judge-made Law . These terms are usedtiogluish rules of law which are

enunciated by the courts from those which are edday legislative bodies (Alexander,

1980). Implicit in the concept of common case law is the reliance on past court
decisions, and there has come into being the dectrfistare decisis.  Let the decision

stand .

Under this doctrine, precedents set by decision@revious cases are to be followed,
unless there is a compelling reason to depant ttem.  The rule ofStaredecisis is
rigidly adhered to by lower courts when followingaisions by higher courts in the same
jurisdiction.

3.5.5 Administrative/Executive Orders

The rules and regulations made and applied byfetieral or state regulatory agencies
and commissions such as: Ministries of Educati@cthools Management Boards, etc.
have the force of law (if reasonable and constihal). However, being a creature of the
legislature in most States, the State Schoossdo(Primary, Secondary and Local
School Boards) have only powers delegated or irdphi¢he delegated powers. If any of
these bodies act outside its delegated powersutbg and regulations are void.

Schools Board of Education must therefore, davising rules and regulations for the
administration of schools, do so within the lindifined by law. There is, however, a
presumption of authority, and until challenged aus, all rules and regulations of the
Ministry of Education and Schools Boards are pmesd to  be valid and are as
enforceable as a statute enacted by legislatuneglBand Partington, 1985; Reuter and
Hamilton, 1976).

3.5.6 Legislations
Legislation means enacted law, that is, law mada bgdy constituted for the purpose,

e.g., the National Assembly or State House afselnbly.  Enacted laws or acts of
legislature are also called statutes. Statutenierd derived from a Latin termstatum,
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meaning It is decided . Statutes are thus bili &élne voted on and passed into law by
the legislature. Bye Law means enactment of a Local Government Council /sosirce

is a state law. Laws made at the federal levekuadMilitary Government are referred

to asdecrees and those by the state governments are cetliets. The most abundant

source of law affecting public schools in Nigeai@ legislative enactments.  Public
schools in Nigeria are governed by laws enacteledpglatures.

Part 1l of the Second Schedule of the 1999 Gioisin deals with the Concurrent
Legislative List. Item |, Paragraph 21 and 22hi$ Part/Schedule deals with Scientific
and Technological Research. It states that:

The National Assembly may make laws to regulate
or coordinate scientific and technological research
throughout the Federation (Para. 21). Howeves, thi

Shall not preclude a House of Assembly (of a State)
from establishing or making provisions for an
institution or other arrangement for the purpose of
scientific and technological research (para. 22).

University, technological and post-primary educai®treated in Item L (27) to (29) of
Part Il of the Second Schedule. The paragraphsestion state that:

The National Assembly shall have powerto makes for the Federation orany part
thereof with respect to University Educatiotechnological education or such
professional education as may from time to timelésignated by the National Assembly.

The above power also conferred on the Nationasefbly the powerto establish an
institution for the purpose of University, P@stmary, Technological or Professional
Education (para. 28). Paragraph 29 stipulhi@s a House of Assembly shall have

power to make laws for the State with respect éoetstablishment of an institution for

purposes of University, Professional or Techgmal education . Paragraph 30 states
that the House of Assembly also has powersitake laws for the other forms of

education, including the establishment of institng for the pursuit of such education .

The Fourth Schedule ( Section 7, Para. 1 and 2)e01999 Constitution specifies the
functions of the Local Government Council. Parpbra states that the functions of a

Local Government shall include: (a) the provisi@nd maintenance of primary, adult
and vocational education : This implies thiie Local Government Councils are
constitutionally entrusted with, though througheir respective State Governments,
managing the responsibility of primary schoallueation in Nigeria. Decree No. 3of
1991 placed the control of primary educationderrthe local government councils.
However the situation has changed now.

In addition, there are a number of decrees thatlsogent the constitutional stipulations

and existing federal and state laws as they pettagaucation. For instance, Decree No.
19 of 1984, called the Private Universities Abolitiand Prohibition Decree , abolished
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and closed down all existing private Universitigs any persons, corporate or
incorporate.  Furthermore, Decree No. 16 of8519 cited as the Educational National
Minimum Standard and Establishment of Institutioeci2e and modified by Decree No.

49 of 1988, conferson the Minister of Educatidthe power to establish and maintain
minimum standards at all levels of educationSection 4(n) of the Amendment Decree
specifically empowers the NUC to lay down minmmustandard for all universities in
the federation and to accredit their degrees amer @wards .

3.5.7 Other Bodies
The decisions of other bodies that could serveoarce of education law are:

1. The World Education Forum in Dakar set a deadlare2015 for Education For
All (EFA) and agreed on six goals namely: (19ess; (2) gender parity; (3)
enhanced adult literacy; (4) expanded early chridrare; (5) increased learning
opportunities for youths and adults, and (6) imeabeducation quality.

2. The General Assembly of the United Nations in NolwenR9, 1959 adopted the
following declarations about the Rights of Childraamely:

(1) The right to special care if handicapped,;

(i) The right to free education;

(i) The right to learn to be a useful membetiué society;
(iv)  The right to develop his abilities;

(v) The right to enjoy full opportunity for playd recreation.

3. The Universal Basic Education (UBE) programmeimsfact a response to the
Universal Declaration of Human Rights (1948) whitipulated the right of every
citizen to education. Every member state of théddnNations (and this includes
Nigeria) is a signatory to the declaration.  &ddition, thereis along list of
international education covenants on basic d@ducato which Nigeria is
committed. According to Obayan (2000), it includes

0] The Jomtien (1990) Declaration and Frameworkiction on Basic
Education for All;

(i) The New Delhi (1991) Declaration on the E-9 mioies (i.e. the nine
countries with the largest concentration of illats of which Nigeria is a
member) lately reaffirmed in Racife-Brazil (Janya 2000) calling for a
massive reduction of illiteracy within the shortpsssible time span;

(i)  The Ouagadougou (1992) Pan-African Declamati on the education of
girls and women;

(iv)  The Amman Re-affirmation (1995) calling foretimplementation of the
Jomtien recommendations of Education for All;
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(v) The Durban (1998) statement of commitment #opitomotion of
Education for All;

(vij  The O.A.U. Decade of Education for Africd@@7 2006) on Inter-
African Cooperation on Education, with a strong eags on the vigorous
pursuit of basic education;

(vii)  The Child Rights Law, 2003;

(viii) Corrupt Practices and Other Related Offenges 2000.

Itoto (1993) pointed out some three key intéomatl conventions adopted by the
International Labour Organisation which are apftliedo teachers. They are:

(@8 The Freedom of Association and Protection ofghRito Organise Convention,
1948 (No. 87);

(b)  The Right to Organise and Collective Bargaining @untion, 1949 (No. 98);

(c) Labour Relations (Public Service) Convention, 16N8. 151).

40 CONCLUSION

It is likely that it will be difficult to opeate as planners, administrators, teachers,
supervisors, inspectors and even as studentsweifare ignorant of the laws, rules and
regulations that govern operations of the educatisystem.

5.0 SUMMARY

In this unit, we have learnt that knowledge of bdaw is important for practitioners in
the educational industry. Conflicts and litigaso may be put at the barest minimum if
people know the laws and regulations guiding thetivities.

As regards educational law their sources includectinstitution, rules and regulations of

the organisation, judicial precedents, admiatste/executive orders, legislation and
other bodies such as international educational @otmons.

6.0 TUTOR MARKED ASSIGNM ENT

1. What are the purposes of education law?
2. List and discuss the sources of education law.
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1.0 INTRODUC TION

Nigerian educational system has evolved over tlagsyinrough a series of reforms since
independence. These reforms were designed toder@avgood organizational structure

that would enable the nation to achieve her nakigoals of social, political, economic

and technological advancement.

In thisUnit 2, youwill learn about thewtture and management of the educational
system.

The Universal Basic Education (UBE) has been sthglgt to vividly illustrate the role

and responsibilities of the various levels of gmment.  Factors that have influenced
education over the years will also be discussed.

2.0 OBJECTIVES

At the end of this unit, you should be able to:

» explain the structure of education;

55



» discuss the management of education at therded state and local government
levels;

» outline the roles and responsibilities of goweents in the implementation of the
Universal Basic Education (UBE) programme;

» list and explain the factors that have influencedaation over the years.

3.0 MAIN CONTENT
3.1 Structure of the Educational System

Education is a service industry that is cruciar the survival of any nation. There are
three types of education, namely: informal, non¥fakand formal.

The informal education is the type you received aadstill receiving at home and in the
neighbourhood.  Here, youlearnt howto gredders, assume gender roles and other
domestic chores. This type of education is nafcstired. Elders around are the teachers.

Non-formal education programme consists of fiometl literacy, remedial, continuing,
vocational, aesthetic and cultural, political a&mdironmental education for youths and
adults outside the formal school system. The momél system allows for exit and re-
entry at desired points or times in life. Theralso provision for movement from the
non-formal to the formal parts of the system.

Formal educational system The extant 6-3-3-4 system comprises four disStages

or components, namely: 6 years of primary, 3 ye&jgnior secondary, 3 years of senior
secondary and 4 years of tertiary for most tbe science, arts and social sciences
programmes.

The current reform of compulsory nine years of sding started in April, 2004 with the
signing into law of the Universal Basic EducatioAct, 2004 and has introduced three
components of basic education:

* Early Childhood Care and Development EducatidtCEGDE) this component
remains a voluntary element in the educationaksyst

* 6 years of primary education; and

» 3 years of junior secondary education.

Self Assessment Exercise 2.1

Enumerate the structures under which Nigerian achre system is based.

Figure 2.1, 2.2 and 2.3 summarise the structuferafal educational system, the Federal
Ministry of Education and the State Ministry of Edtion.
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FIGURE 2.1:

STRUCTURE OF NIGERIAN EDUCATIONAL SY STEM
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URE 2.2: ORGANISATIONAL STRUCTURE OF FEDERAL MINISTRY OF E DUCATION
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FIGURE2.3:

ORGANISATIONAL STRUCTURE OF THE STATE MINISTRY OF EDUCATION
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Two notable developments, the 1969 National Culum Conference and Simeon
Adebo s Report of the Seminar on National Rolion Education in 1973, ledto the
publication of the National Policy on Educationl@77 and revised in 1981, 1995, 1998
and 2004, Nigeria has a 6-3-3-4 educational sysbéering six years of primary, three

years of junior secondary, three years of sersecondary and four years of higher
education.  The system also includes adult amh-formal education programmes, a
variety of teacher education programmes and sopogrammes for children with
disabilities (NPC/UNICEF, 2001).

The National Policy is currently undergoing drestrevision to reflect new issues and
programmes such as: the Education Sector Analys€ducation For All  campaign,

the repositioning of the Federal Inspectorate $es/and the Private Universities (FME,
2003).

To this effect, the federal government has apprawed years comprising six years of
primary and three years of junior secondary atloe as Basic Education.  The
government is, however, silent about the pre-prnsahool level.

3.2 Management of the Educational System

Education is placed on the concurrent legishdlist in the 1999 Constitution that
provides the legal framework for educational managa in Nigeria. This implies that

both Federal and State Governments have legislptiisdiction and corresponding
functional responsibilities with respect to edugati By this arrangement, although a few
functions are exclusively assignedto the FedevalState Government, most of the
functions and responsibilities are in fact shangdhe three-tiers of government.

Both the federal and the state governments fimand manage their own tertiary
institutions: Universities, Polytechnics and Cgée of Education. At the secondary
level, there are eighty three (83) Federal Goventr@®lleges and nineteen (19) Federal
Science and Technical Colleges, spread acresstakes.  All other public secondary
schools are managed and financed by State Govetsiieaugh the State Ministries of
Education.

Local governments, on the other hand, havdatatery responsibility to provide and
maintain primary education, subject to necessasig@sice from the states.

Self Assessment Exercise 2.2

List and discuss briefly the levels or tiers of gmment that we have in Nigeria in terms
of management and financing of educational system.

3.2.1 The Three-tiers of Government

We will now discuss the role of the different lewelf government.
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(@)

Federal Level

Statutorily, the Federal Ministry of EducatiofFME) is at the apex of the
regulation and management of educationin tleeinty and to discharge this
mandate, the ministry is structured into eigtiépartments and three statutory

units.  The state ministries of education hsigglar structures to those of the
FME with minor variations determined by the ylerities of each state.
Although the FME has overall responsibility fdormulating, harmonizing and
coordinating policies and monitoring quality inwee delivery in the education
sector, the ministry is advised in the disckasfy these responsibilities by the
National Council on Education (NCE), the highestlicy formulation body on
educational matters, which is composed of the FEéddinister of Education and

the State Commissioners for Education.

The NCE operates through the instrumentality tbg Joint Consultative
Committee on Education (JCCE), composed of gmobnal officers of the
Federal and State Ministries of Education. Thesatiative reference committees
of the JCCE provide a veritable feedback mecinahes federal policies. The
NCE provides a forum for consensus-building ongyoérticulation that are to be
implemented at the appropriate levels of governméiiit some leeway for local
peculiarities in policy implementation.

Legislative committees (such as the Education Cdtess of the Senate and the
House of Representatives) are constitutionally katdith oversight functions in
the education sector. Similar oversight functiarsexercised or performed by
the Education Committees of the various statesdswf Assembly and their
equivalent at the local government level.

For the purposes of providing university, teclogidal, professional and other
post-primary education, the federal and stataveiments are at liberty to
legislate, establish and manage institutions is ¢htegory.

The role of the federal government with regarchi grimary and secondary sub-
sectors, as articulated in the Constitution restricted to the determination of
national policy, setting of standards (includingrmulum) and the monitoring of
performance. In practice, however, the fedegavernment has over the years
directly influenced the financing and managemémrionary education through

the setting up of special institutions at Fedenal State levels.

The federal government has responsibility fdigyo design, strategy and
management of all Federal Government-owned tyUr$chools, Colleges of
Education, Polytechnics and Universities as welEducation For All (EFA),
Literacy, Adult and Non-formal Education and SpEeEiducation.

Specifically, the Constitution of the FederalepRblic of Nigeria (Chapter 2,
Section 2) has vested in the Federal Ministry Exducation powersto oversee
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(b)

policy development, data collection and managem#or educational and
financial planning and quality control in the ediima sector (FME 2006:20). In

terms of strategy, the Federal Ministry of Eahibn ensures cooperation,
collaboration and coordination on all educalormatters at national and
international levels. It has the additional respbility of ensuring that Nigeria
effectively participates in and benefits from tleswvknowledge available globally
and the ongoing Information and Communication Tebtbgy (ICT) revolution

(FME 2006:20).

The Federal Ministry of Education is made up the following operational
departments, divisions and units:

* Planning, Research and Statistics (PRS);

» Education Sector Analysis Unit (ESA) of the PRS;

* The Department of Primary and Secondary Education;
» The Higher Education Department;

* The Department of Technology and Science Education;
* The Department of Educational Support Services;

» The National Project Coordinating Unit (NPCU);

* The General Education Support Services Division;

* The HIV/AIDS Unit;

* The Special Education Department;

* The Federal Inspectorate Service Department.

State Level

States can make laws with respect to technicahtimtal, post-primary or other
forms of education.

Presently, there is dual control of secondary slsh@nanagement by government
and the private sector) in all the states of tldefation. The state government
manages education in the state through the MynegtEducation, Post Primary
Education Board and the State Primary Educationdoa

The Ministry is responsible for the formulatioh educational policies for the
state. The policy is expected to derive from tlaidhal Policy on Education at
the federal level.

The departments in the ministry of educationplement the state policy on
education. There are specialized departments winoséons pertain to specific
aspects of the education sector. They are:

(2) Planning, Research and Statistics Department;
(2) Science, Vocational and Technical Department;
3) Schools Department;

4) The Inspectorate Department
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(5) Higher Education;
(6) Examinations and Standards,

Local Government Level

Local Governments have formal responsibility tifeafrom the Local
Government Decree of 1976) for providing and rraaimng primary education,
subject to necessary assistance from the states.

The period from 1979 to 1988 had been one of asing economic difficulties
and of much improvisation in the financing andmagement of primary
education (Hinchliffe, 1989). In the southestates, States and Local
Governments generally shared responsibility focheeas salaries; while in most
of the northern states, Local Governments wereoresple, but were subject to
much supervision by State Ministries of Local Gowveent.

Decree 31 of 1988 introduced a more reliable anbum pattern of funding by
making the cost of primary teachers salarieBrat charge on the Federal
Account. It established a National Primary Edwrattommission (NPEC) at the
centre, and Primary Schools Management Boar@sB3) at the state level,
through which funds for salaries were channdilieelctly to the Local
Government Education Authorities (LGEAS).

LGEA budgets were separated from those of theloGovernments. The
PSMBs also took over most of the supervision IGBEAs, and were then
monitored by the NPEC. In 1991, this system wasfaly terminated by Decree
3, which gave full responsibility for primary eddice to the Local Governments.

However, after a period of incessant and pradongfrike actions by primary
school teachers over non-payment of salariescree 96 of 1993 restored the
system of 1988 (Okoro, 1998, p. 46). Withe scope of basic education
encompassing the three (3) years junior seconddugos, a new commission, the
Universal Basic Education Commission (UBEC)aepdd NPEC. NPEC had
tended to acquire increased managerial functiotisamater 1990s.

The direct federal funding of primary educatwas stopped as aresult of a

Supreme Court ruling of April, 2002, to the efféwat it was unconstitutional for

the Federal Government to circumvent the State ovents in funding primary

education.  This led to the withdrawal of aBBJBIill in the House of
Representatives, which had assumed that UBHEdamouges would benefit from
first charge financing.

At present, therefore, Local Government EducatiothArities (LCEAS) manage
public primary schools, with help from the $t&rimary Education Boards
(SPEBs). Although local communities are supposduktdirectly involved in the
management of public primary schools throughstrigt and Village Education
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3.2.2

Committees and Parent-Teacher Associations (PTAe)eality on the ground is
generally different. While the Committees have foottioned as intended, PTAs

are cast in a supporting role rather than a menmegne. At the school level,
however, effective enrolment, attendance andrnleg do depend on the
cooperative efforts of the school staff, pupilsy$eholds and local communities.

Roles and Responsibilities of the various levetd Government in the UBE
Programme

The roles and responsibilities of the various Iswlgovernment in the UBE programme
are as stated below:

1.

Federal Government

The roles and responsibilities of the Federal Goveant are to:

0] enact necessary legislation for the UBE scheme

(i) develop and produce the UBE national impletagon guidelines;

(i)  coordinate, supervise and monitor the inmpéntation of the scheme
nationwide;

(iv)  sensitise and mobilize all stakeholders famit effective involvement and
participation;

(v) initiate and execute specific programmes file attainment of the
objectives of the scheme;

(vi)  provide the necessary infrastructure and knglbogistics for the effective
implementation of the scheme;

(vii) fulfill its financial obligations and sumpt needed for the effective
implementation of the scheme;

(viii) seek and negotiate international cooperatod collaboration towards the
success of the scheme;

(ix)  enhance the capacities of State and Local Gwwent for the successful
implementation of the scheme;

x) encourage and facilitate research as regular mamgtand evaluation of
the scheme;

(xi)  ensure probity, transparency and accountgidiit all monies allocated to
State and Local Governments.
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State Government
The roles and responsibility of the State Governraes to:
0] develop and produce a UBE Implementation Btudt State level,

(i) initiate and execute specific projects foe thittainment of objectives of the
UBE scheme;

(i)  sensitise and mobilize the target groupsepés and other stakeholders;

(iv)  fulfill its financial obligations and suppt needed for effective
implementation of the scheme;

(v) supervise the implementation of the schentbatate level;

(vi)  coordinate, supervise and monitor the implatagon of the scheme at the
State level,

(vii) evaluate and submit bi-annual progresores on the scheme to the
Federal Government;

(viii) enhance the capacities of Local Governmeand other implementing
agencies at the State level,

(ix) facilitate research into appropriate areathefscheme at the State level;

x) ensure probity, transparency and accountgbifor all monies allocated
for the scheme.

Local Government
The roles and responsibilities of the Local Govezntrare to:

0] initiate and execute specific projects for theiatteent of the objectives of
the scheme;

(i) coordinate, supervise and monitor the implatagon of the scheme at the
Local Government level,

(i)  assist in providing the infrastructuralnagother requirements for the
scheme;

(iv)  supervise, monitor and evaluate the implemtgoreof the scheme in the
Local Government;
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(v)

(vi)

(Vi)

(viii)

sensitise and mobilize the target groups, paremdother stakeholders for
their effective involvement and participation;

fulfill its financial obligations and supptoneeded for the effective
implementation of the scheme;

evaluate and submit periodical progress reparthe scheme to the State
Government;

ensure probity, transparency and accouilitgb for all monies allocated
for the scheme.

Local Communities

The roles and responsibility of the local comm@stare to:

(i)

(ii)

(iii)

(iv)

(v)

initiate and execute specific projects andwitaes within the framework
of the scheme in their localities;

provide logistic support and enabling envinoent for the execution of the
scheme in their localities;

provide relevant human and material rases for the successful
implementation of the scheme;

ensure safety and maintenance of the schefrestructure and UBE
implementation resources and materials in themlltes;

organise and ensure the support and effepavicipation of the entire
community in the scheme.

Voluntary Agencies

The roles and responsibility of voluntary ageneiesto:

(i)

(ii)

(iii)

initiate, develop and execute specific projectdtie success of the
scheme;

provide relevant infrastructural, human andterial resources for the
successful implementation of the scheme;

encourage and support increased enrolmeténtion and completion by
the target groups in the programmes of the scheme.
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6. Non-Governmental Organisations (NGOSs)
The roles and responsibilities of the NGOs are to:

0] provide relevant infrastructural, human andterial resources for the
successful implementation of the scheme;

(i) initiate, develop and execute specific prégewithin the framework of the
scheme;

(i)  encourage and support increase in enrolm@téntion and completion by
the target groups in the programmes of the scheme.

7. The International Community and Donor Agencies
The roles and responsibilities of internationalamigations are to:

0] collaborate with the Federal, State and LocalveBuments in the
designing and execution of specific projects fa skiccess of the scheme;

(i) assist in capacity building to enhance®@éincy and effectiveness in the
implementation of the scheme;

(i)  provide advisory and consultancy servites Federal, State and Local
Government to facilitate the attainment of the oties of the scheme;

(iv)  support and facilitate research, monitorirapd evaluation of the UBE
scheme.

8. Individuals
The roles and responsibilities of the individudlalsbe to:

0] provide and or mobilize infrastructural ana@terial resources for the
successful implementation of the scheme;

(i) initiate, design and execute specific potgefor the attainment of the
objectives on the UBE scheme;

(i)  encourage and support increased enrolmetintion and completion by
target groups in the programmes of the scheme (Blah2003).

Table 2.1 gives a summary of the responsibilfiieseducation by the three-tiers of
government.
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Table 2.1:

Constitutional Responsibilities for Education

Federal State Local
Basic (Early Childhood (i) Policy Implementation Management o
Care and Education,(ii) Allocation of resources | through SUBEBs | primary
Primary and  Juniof through UBEC schools
Secondary (iif) Maintenance of

standards (inspectior
and monitoring FIS)

Senior Secondary

(i) Policy

(i) Curriculum

(ii) Inspectorate

(iv) Examinations through

(i) Policy
(i) Implementation
(ii) Inspectorate
(iv) Technical

WAEC and NECO Colleges
(v) Management of Federdl
Technical Colleges
Tertiary Education (i) Policy (1) Universities

(i) Universities
(iif) Polytechnics
(iv) Colleges of Education

(i) Polytechnics
(i) Colleges of
Education

Adult Education

Policy Coordination
Monitoring

Implementation

Implementation

Special Education

Policy

Implementation

Implementation

Source: Federal Ministry of Education 10 Year StrategicrR2007)

Self Assessment Exercise 2.3

List and explain the roles and responsibilibésthe three tiers of government in the
management of Nigeria s educational system.

3.2.3 Partnership with Civil Societies

In keeping with the avowed principle of popuyparticipation
involvement and management of Education

in development,
in Négieas substantial

the

input from civil

society. Parents Teachers Associations (PTASkrayen to play very critical roles in
augmenting government efforts in the areas of awpment of classrooms, hostels and
other physical facilities in educational institutgoat all levels.

The National

Parent Teachers Association of eNgg(NPTAN) and the professional

associations such as: Academic Staff Union of Uisities (ASUU), the Nigeria Union

of Teachers (NUT) and other interest groups sucthasNational Council

Societies (NCWS)
active players

provision of educational

for Women

,  NGOs and Community-based Orgéoiss have become more

lobbying and other such

education sector.
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3.2.4 Quality Assurance

At all levels of education, government (thrbughe instrumentality of the appropriate
statutory supervisory agencies) assures the qualigademic provisions. At the tertiary

level forinstance, NUC, NBTE and NCCE respeiiv set up Minimum Academic

Standards (MAS) for all academic programmes anuses run in the universities,

polytechnics and colleges of education in Nigeria.

These MAS documents stipulate minimum floor sdacdecture, laboratory/studio/
workshop facilities per student; minimum laborgtspace, library space and holdings;
minimum staff-student ratios for effective teachargl learning in any given discipline.
The curricula as well as the minimum entry arabgation requirements for each
academic discipline are also enunciated in themum academic standards documents.

The MAS documents provide the benchmarks againgthwthe academic programmes

of these institutions are evaluated for purposexcofeditation.

The inspectorate service of the FME is responddlgquality assurance at the secondary

level, where a national agency equivalent tséhat the tertiary level does not exist.
Administrative audit including an evaluation of tipgality and efficiency of institutional
governance is carried out periodically, usuallgyery five years when visitation panels
are sent to the various tertiary institutions.

In keeping with global trends, systematic momiig of learning achievement has now
become part of educational practice in NigeriaThe first Monitoring Learning
Achievement (MLAO exercise in Nigeria was condddte 1996, with the aim of
monitoring students learning achievement of ttograde pupils. Results of the MLA
showed low achievement in the three key areasevhlly, numeracy and life-skills. A

similar study of primary five pupils in Mathematiaed English Language in 2001 also
showed a low level of achievement in English Larggu@t0%) and Mathematics (34%),
indicating very low internal efficiency, a sitian reflective of poor quality of the
resources (including the teachers and teachingjiged in primary schools. The initial

plan to conduct MLA periodically has not materializ

Private and community schools at all levels havecomply with minimum standards
prescribed by state laws. Quality control afi schools, both public and private, is
through inspection and supervision by the variewels of government.  Networks of
non-governmental organizations collaborate witkatesand Federal Ministries of

Education in the management of non-formal educgirogrammes.

At the federal and state levels, there are inspates who monitor and evaluate schools
below the tertiary level, and LGEAs also inspegmtimary schools.  The Federal
Inspectorate Services (FIS) Department, establish@873, monitors the performance of
primary and secondary education throughout thetegunin 2002, it had a total of 1,502
staff, consisting of 398 inspectors and 1,104 oth&fif. These are distributed amongst
the national headquarters, 6 zonal offices and&@é sffices and FCT.
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There are inspection guidelines in various subjexr aid inspection for improving the
content and quality of education. A commorntiaism is that the stipulated minimum
standards are not stated in measurable terms wheoomes to the implementation of
curriculum content. There is also a problem ofwemedistribution of federal inspectors

in the various state offices. While some éhafewer than 5 inspectors, others have as

many as 20 (FME, 2003). A recent report (NPC/UNFCEOOQ1) criticized the various

inspectorates, both state and federal, for@uwtiffe performance, attributing this to
inadequate funding and training (p. 161).

Other monitoring units may be mentioned briefly.Universal Basic Education
Commission (UBEC) has a monitoring and evaluatidapartment concerned with all
aspects of the primary education programmesijleulie Departments of Planning,
Research and Statistics of the Federal and Blaistries of Education and State
Primary Education Boards (SPEBs) also have toong and evaluation branches
concerned with specific projects and programmehaeif institutions.

It is important to note that quality assurance aational examinations and certification
scheme are exclusive responsibilities of thedeFd Government by the 1999
Constitutional provision and also by virtue of Atb. 16 of 1985 as amended by Act No.

9of 1993. The State Ministries of Educatidrave functions similar to those of the
Federal Ministry of Education, except thatanstards maintenance through national
minimum guide, curriculum development, nationakamination and verification and
accreditation are exclusive legislative matterstbe Federal Government through the
Federal Ministry of Education.

Self Assessment Exercise 2.4

What measures are put in place by the governmeit let/els to ensure that quality and
standards are maintained in the Nigerian educdtgystem?

3.2.5 Educational Parastatals, Boards and Commissions
1. Educational Parastatals

The Federal Ministry of Education is linked wpts parastatals through its operations
and services departments for purposes of supenvisibhe structure and organisation of

the parastatals resemble those of the parentistngin  There are twenty-one (21)

parastatals under the Federal Ministry of Edooat(FME), classified into four major
groups based on their functions. They are:

Q) Thesupervisory and regulatory parastatals:
@) National Universities Commission (NUC)
(b) National Board for Technical Education (NBTE)

(c) National Commission for Colleges of EducatidiCCE)
(d) Universal Basic Education Commission (UBEC)
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(e) National Commission for Mass Literacy, Adult andriNformal Education
(NMEC)
() National Commission for Nomadic Education (NCONE

(2)  Those foresearch, development and training:

€)) Nigerian Educational Research and Developmenn€il (NERDC)
(b) National Mathematical Council (NMC)

(c) National Library of Nigeria (NLN)

(d) National Teachers Institute (NTI)

(e) National Institute for Education Planning andiinistration (NIEPA)

(3) Those formeasurement, evaluation and examinations:

€)) West African Examinations Council (WAEC)

(b) Joint Admissions and Examinations Board (JAMB)

(c) National Examinations Council (NECO)

(d) National Business and Technical Education BNABTEB)

(4)  Those forLanguage training and development:

€)) Nigerian French Language Board (NFLV)

(b) National Institute for Nigerian Languages (NIAIN)
(c) Nigerian Arabic Language Village

See Table 2.2 for a summary. Nearly all thesespati@s have their governing councils.

State Governments also have educational paabstat Major examples are Teaching
Service Commissions, Science and Technical Educ8oards, State Primary Education
Boards (SPEBs), State Mass Education CommisgieNECs), Governing Councils of

tertiary institutions and Scholarship Boards.

The proposed UBE Commission (UBEC, at present tRE Brogramme) would be the

main coordinating body for all components of baslacation: primary education, junior
secondary education, and all forms of non-forneglucation.  There are also special
commissions at the federal level for adulterbicy (NMEC) and for the education of

nomadic children and adult (NCNE). Since them®mmissions predate the UBE
Programme, their relationship with it requires ifleation. Arrangements to harmonise

management between UBEC and the State Minigifie€ducation are under

consideration too, since facilities and staffe sinared by junior and senior secondary

schools in most cases.

At the tertiary level, four national commisssomonitor both federal and state
institutions. These are the NUC, for universitibg, NBTE for polytechnics, the NCCE

for colleges of education, and NOUN for the Natid@pen University. Other important
national commissions are: NERDC, for educatiomakearch; NIEPA for the

71



improvement of educational

planning and admiaigin;

and NTI charged with the

responsibilities for upgrading of teachers throughservice training, and for teachers

professional

development through workshop,
examinations for schools are administered partly @n

sarsiand conferences.
international

External

body (WAEC),

partly by national bodies (NECO, NABTEB and JAMBhd partly by state bodies (for a
summary of the functions of all these bodies, gpaé 2.2).

2. Parastatals, Boards and Commissions

The Federal Ministry

of Education

interfaceshwiits twenty-one parastatals for the

purpose of supervision, through its operationsserdlice departments. These parastatals
are grouped into four major groups based on thwictfons, namely: the supervisory and
regulatory parastatals NUC, NBTE, NCCE, UBE, NMENCNE; those for research,
development and training NERDC, NMC, NLN, NTI, NRE; those for measurement,

evaluation and examinations WAEC, JAMB, NECO, NAH, and those for language

training and development

At the tertiary level,
institutions.

four national

NFLV, NINLAN, NALV.

commisssomonitor both federal
These are the NUC, for universitibg, NBTE for polytechnics, the NCCE

and state

for colleges of education, and NOUN for the Natid@pen University. Other important

national

commissions are: NERDC,
improvement of educational
responsibilities for upgrading of teachers throughservice training,
professional development through workshop, semiaagsconferences.

planning and admiatiiin;

for educatiomakearch; NIEPA for the
and NTI charged with the
and for teachers

Local Government Education Authorities (LGEAS) dieectly in charge of education at
the local government level.

Table 2.2 shows a summary of the major parastatdle Federal Ministry of Education,
their basic functions and enabling instrumentshdistang them.

Figure 2.2: Major Educational Parastatals, Boardsand Commissions, their basic
functions and enabling instruments establishing the

Supervisory and Regulatory Parastatals

Parastatals / Year Enabling
established Instrument Basic Functions
National Universitieg National Universities (advise the Federal Government on:
Commission (NUC] Commission Decree () estaltisht and location gf
established in 1962 No. 1  of 1974, universities;

Amendment: Decree
No. 49 of 1988;
Decree No. 10 of
1993)

(i) creation of new faculties/postgraduate

institutions in the universities;

(i) financial requirement of universities;

(iv) periodic review of terms and conditigns
of service of university staff, etc.

(b) Executive Functions include:

72



(i)
(ii)

(iif)

preparation of periodic master plans fo

balanced and coordinated development of

universities;

receipt and disbursement of federal grants

to federal universities;
establishment and
minimum  academic
universities;
accreditation of degrees and other
academic programmes, etc.

maintenance
standards

of

National Board fo
Technical Educatiol
(NBTE) established in
1977

National Board for
h Technical
Decree No. 9 of

1977,

Education

Amendment;
Decree No. 9 of 1993

(@)

(b)

Advise Federal Government on:

(ii)

(iif)

(iv)
(v)

all aspects of technical and vocational
education outside the universities;
national policy necessary for
development of technical
education;
financial
and colleges of technology;

periodic review of terms and conditig

of service in polytechnics and colleges of
education.

Executive Functions include:

(i)
(ii)

(iif)

(iv)

v)

coordination of all
and vocational education;

preparation of periodic master plan for a
balanced and coordinated development of
polytechnics and colleges of technolog
receipt and disbursement of federal grants
to federal polytechnics and colleges of
technology;

establishment and maintenance
minimum standards in polytechnics
colleges of technology;

accreditation of programmes in thes
institutions.

fu
and vocation

requirements of polytechnig

aspects of technica

I
Al

ns

of

&nd

1%

National Commission fo
Colleges of Education
(NCCE) established in
1989

Nafional CommissIor
for Colleges of
Education Decre
No. 3 of 1989;
Amendment Decr€
No. 12 of 1993

11}

(@)

Advises Federal Government on:

(i)
(i)
(iii)

all
outside the universities and polytechnig
establishment and location of colleges of
education;

financial requirements of federal collegé¢

aspects of teacher education falling

S,

124

S

of education;
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(b)

(iv) periodic review of terms and conditid

of service of personnel in colleges
education.

Executive functions include:
(i) preparation of periodic master plan for

ns

2l

balanced and coordinated developmeng of

colleges of education;

(i)
to federal colleges of education;

(iii) establishment and maintenance
minimum standards for all programn
of Teacher Education and accrediting
their certificate and awards.

receipt and disbursement of federal grgnts

of
es

National Commission fo

Mass Literacy, Adult ang
Educatior

Non-formal
(NMEC) established
1990

National Commissior
for Mass Literacy,
Adult and Non-
formal Education
Decree No. 17 of
1990

(@)

(b)

Advises Federal Government on all aspects of
mass literacy, adult and non-formal education,
etc.

Executive functions include designir]
promoting and implementing strategies and
programmes of mass literacy.

g,

National Commission fo

Nomadic
(NCNE) established in
1989

Educatiop for

National Commissior
Nomad|c
Education Decree

No. 41 of 1989

(a) Advises Federal

(b) Executive functions include:

Government on all
nomadic educat&io,

asp

(i) formulating policies and issuing guidelin
on all matters relating to nomadic
education;

developing  programmes
acquisition of functional

(if) for  th

literacy anmd

dfcts

e

numeracy for nomads etc.

Research and Development/Training Parastatals

Parastatals / Year Enabling
established Instrument Basic Functions
Nigerian Educational NERDC Decree N(g. () enemimg, promoting and coordinating
Research and Developmen8l of 1972 educational research;
Council (NERDC) firstt Amendment Decrge(ii) identifying and prioritizing educational

established as a CommittedNo. 53 of 1988

of Experts in 1964

(iii)
(iv)
(v)

problems needing research;

the publication of educational research;
sponsoring relevant national
international conferences, etc;
conducting educational research,;

documenting and publishing or sponsoring

and
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(vi) developing curriculum and instructional
materials, etc;
(vii) language and book development.
National Mathematicall National Board for | (i) encouragement and support of improver
Centre (NMC) established Technical Educatiof activities for the teaching of mathematical
in 1989 Decree No. 9 of sciences at all levels of the educational syst
1977, Amendment (i) implementing national set goalsin the

Decree No. 9 of 1993

development of mathematical sciences, etc.

National Library of Nigeria

(NLN) first established as
unit in the Federal Ministry
of Information in 1964

Library Act No. 6
of

a 1964, Natio
Library Decree No.
29 of 1979; Decre

(i) stimulation and coordination of library
pal depment efforts;
(i) giving necessary supports for intellectual

A\1%4

efforts in all activities directed at progress and

No. 5 of 1987 development;
(i) serving as the national depository for all
publishing outputs;
(iv) serving as the National Bibliographic Centr
etc.
National Teachers Institute| National  Teacherq Provision of instruction leading to the development
(NTI) established in 1976 | Institute Decree No. Y upgrading and certification of teachers using
of 1978 distance learning techniques, etc.
National Institute  for In draft yet to | (i) provision of relevant professional plannir
Educational Planning and | be and management skills for educational
Administration  (NIEPA)| promulgated personnel at all level of the education system;
established in 1992 (i) training and consultancy services, resegarc
and development activities in educational
management;
(i)  continuing professional development of
serving officers in educational planning and

administration, etc.

Measurement and Evaly

ation/Examinatio

hs Parastatals

Parastatals / Year Enabling
established Instrument Basic Functions
West African| Convention (ix) annual review andonsideration of

Examinations

(WAEC) establishedin | West  African| (i) conducting in consultation with member

1952 Examinations countries, such examinations as may
Council appropriate;

(i) awarding certificates on the results as may

Councl establishing the

examinations to be held in member countr|es;

be

Joint Admissions an
Matriculation Board
(JAMB) established in
1978

1 JAMB Decree

JAMB Decree
No. 33 of 1989;

No. 2 of 19148;

(i) pl

(i) conduct of matriculation examinations fo

monotechnics and colleges of education;

appropriate.

=

admissiomtoi all universities, polytechnics,

acement of suitably qualified candidatein

t

Amendment

75

these institutions;



Decree No. 4 of] (i) collation and dissemination of informatiofon
1993 all matters relating to admissions into tertiary
institutions, etc.
National  Examination$ National (i) conduct of the National Common Entfance
Council  (NECO) Examinations examination into Federal Government
formerly National Board| Council Colleges (FGCs);
for Educational (NECO) (i) conduct of Juniec®ndary Certificate
Measurement (NBEM Examination for FGC students and allied
established in 1993 institutions;
(i) conduct of Senior Secondary Certificate
Examination;
(iv) conduct of screening examination into
Federal Government Academy;
(v) administration of Aptitude Tests;
(vi) National Assessment of educational
performance in junior secondary schools, ¢tc.
National Business and| NABTEB (i) conduct of technical and busingss
Technical Examinations | Decree No. 70 examinations;
Board (NABTEB) of (if) issuing results and awarding certificates be
established in 1992 results of such examinations, etc.

Language Training and Development Parastatals

Parastatals / Year Enabling
established Instrument Basic Functions

Nigerian-French Language Draft Decree yef (i) practical training for French majors in

Village established in| to be promulgated  universities and colleges of education;

1992 (i) provision of training in
French for different Nigerian
clients, etc.

National Institute  for NINLAN Decree | (i) encouraging learning of Nigerian languages;

Nigerian Languages No. 117 of 1993 (ii) provgloourses.

(NINLAN) established in

1992

Self Assessment Exercise 2.5

List some of the parastatals under the Federad Saate Ministries of Education and

describe their roles and responsibilities in
Nigeria s educational system.

rdgarmanagement and administration of

3.3 Factors that have influenced Education over thesars

The factors that have influenced education dweryears in this country would be

discussed under the following subheadings:
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3.3.1 Historical and Religious Factors

Every community in Nigeria had its traditionalatfgerns of education that ensured
socialization and inter-generational transmissiboudtural heritage. With the coming of

Islam, parts of the country assimilated Islamicaadion into the indigenous system. The
Islamized sections of the country infact deped highly sophisticated and organised
literary civilization.

Western education began as an offshoot of Chmistiggsionary efforts, and therefore,
was slow in penetrating into the areas of strofgig influence, while areas with strong
Christian influence readily embraced the new fofreducation. This historical incident

has had the effect of polarizing the country inaadional terms, giving rise to the well-
documented and well-orchestrated phenomenon afcadidnal imbalance. The
phenomenon has remained an intractable chalkengeducational development in the
country.

3.3.2 Economic Factors

The fluctuations that the Nigerian economy hasesatf over the years have also largely
affected the country s educational developmenDuring the years of the oil boom,
centralization was introduced into the countryeglucation policies and very ambitious
expansion programmes were embarked upon by ot with the objective of
increasing access to all levels of education. apmarent wealth of the era (an annual
GDP of 6.2%), although mostly (90%) accounted fpolb, impacted positively on the
education system with government virtually imeing in all aspects of education
delivery and thus visibly increasing inputs inte gystem.

With the end of the oil boom in the 1970 s, goveentrincome diminished, at the same

time as the incidence of poverty at the housklmlel in both urban andrural areas
increased. This inits turn has impacted tiegig on accessto basic service, and
particularly on education. Increased householdepgun turn led to low and declining

school enrolment. Parents were unable to beatitbet and indirect costs of sending

their children and wards to school.

The Structural Adjustment Programme (SAP) whiemphasized macroeconomic
stability with little thought for the social dimeaogas of adjustment, introduced economic
gains that made very little dent on the populabbpersons below the absolute poverty
line (of lessthan $D1.00 per day) the numberwiich increased from 12% to 14%
between 1985 and 1992. The pool of out-of-schbidtlien and youth increased at this
time, and more children were used to fetch needtrd eash for the family.

3.3.3 Sociological Factors
The factors referred to as sociological deal whid rising social demand for education

leading to more private participation in educatii@iivery. As government investment in
education dwindled and infrastructure became rdoapidated, greater patronage was
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recorded among private providers of educationThe situation was the same across all
levels of education.

An additional dimension was the unemploymeituasion that indirectly increased the
demand for higher education. Although empiricalrses do not exist to establish this

link, it does appear that graduates quickly endolte higher degrees since the alternative

was unemployment and idleness.

The rising demand for higher education in turn léal the establishment of satellite
campuses that were the direct response from thvengities to public demand for higher
education. Other modernizing trends such asntiheduction of various remedial
programmes in higher institutions including teadh&ning colleges, integration of
western and islamiyya schools, and increased grpaitticipation in education provision
at all levels, depict a trend of increased civiisty demand for education.

3.3.4 Political Factors

Centralization of educational administration the country began with the government
take-over of schools between 1970 and 1985. Aghadlifferently applied across states,

the 1976 introduction of the Universal PrimaryduEation (UPE) by the federal
government ended the differential education prognasiin the regions.

Technical and Teacher s Colleges were equally takenby government in the 1970 s
while in 1975, the Federal Military Government disd to take over all the universities

in Nigeria.  The subsequent ban on establishmef private universities by state
governments, voluntary agencies or private perseas lifted by the democratic
dispensation and the 1979 Constitution of the F@d@epublic of Nigeria.

As a result of this development, about 12 statgarsities were opened between 1980

and 1999 mostly inthe South.  Between 19771899 however, private universities

were banned and un-banned twice (1977 and 19849(@A0d 1999) respectively by

military and civilian governments.  These inttions also exposed the gaps created
over the years between the north and the south.

The Ashby report diagnosis of the needs of Nage higher education for instance
revealed that only 9% of primary school age chitdrethe North were enrolled in school

as compared with over 80% of children of similge @n the South (east and west). It

was also revealed that only 4,000 students wem@ledrin secondary school in the north

as against 40,000 in the south. This imbalanded&r some political engineering to
remedy it.

3.3.5 Geographical Factors
With a population of over 88 million, a surfacealiof 923,764 square kilometers and

languages (about 350), Nigeriais indeed a vastintty.  This reality introduces
complexities to the delivery of social services arfdastructure. People still essentially
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tied to the land think in terms of ethnic groupiragsl primordial loyalties thus leading to
strong demands for evenness of spread in ediaidist and location of educational
services.  This law of even spread was appliedhe establishment of the first set of
Federal secondary schools, higher education itistis; and has continued to inform the
establishment of education facilities.

3.3.6 International Influences

The case for improved access to education hasibEhé&bm international attention and
concerns over the years.  The Jomtien 1990 Edima and Framework for Action
(1990) and the Dakar Education For All Declaratién April 2000 have influenced the
orientation of Nigeria s UBE (Universal Basic Edtiga) programme, as well as the on-
going EFA planning exercise.

Other international conferences held during 1®@0 decade: the Ouagadougou pan-
African conference on girls education (1993),wld conferences on higher education
(1998), and technical/vocational education (3988&e all had their impacts on

educational development in the country, and havecpéarly enabled Nigeria to network

with other nations.

The same can be said of Nigeria s involvementénatbrk of ADEA (Association for the
Development of Education in Africa), and itstpapation in successive MINEDAF
conferences of UNESCO.

4.0 CONCLUSION

In order that education meets the challengedhaf period, it isimperative that it is
structured and managed by the federal, state, ¢meadrnment, parastatals, boards and
commissions in line with the aspiration of thezats.

5.0 SUMMARY

In this unit, we have discussed the organizationantrol of education in Nigeria. The
structure and management of the educational systmmdiscussed. The universal basic
education (UBE) programme clearly explained rtiles and responsibilities of the
federal, state, local governments, local comitres, voluntary agencies, non-
governmental organisations (NGOs), the intermafiocommunity and donor agencies
and individuals.  We have also noted in thmg uthat there are some factors that have
influenced education over the years.

6.0 TUTOR MARKED ASSIGNM ENT

la. List all the bodies that have roles angaasibilities towards the successful
implementation of the Universal Basic Education E)yBrogramme.

1b. Enumerate their roles.
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2. State the functions of any five Federal educatipaaastatals you know.
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1.0 INTRODUC TION

Education laws in Nigeria have continued to cleaingm one generation to another.
This is so because very often the laws weretatlaps of education laws from other
countries on whose education system we were titgimgyodel e.g. the Ordinances. Some
others are derived from the United Nations Detlana of Human Rights e.g. the
Universal Primary Education Decree (UPE) andih&versal Basic Education (UBE)
Act.  Yet others are also derived from thecig-cultural, political and economic
conditions and needs of the Nigerian people e\ational Institute for Nigerian
Languages (NINLAN).  All these laws were formtelhin order to plan, organize and
administer the educational system so that betficiency and effectiveness can be
achieved.

In this unit, we are going to look at the pre-inelegence laws such as the Ordinances.
We shall also look at post-independence laws sschEdicts, Decrees and Acts.

2.0 OBJECTIVES
At the end of this unit, you should be able to:

* mention the colonial Education Ordinances;
* enumerate the UPE and UBE laws;
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» list specific laws in the Constitution affectingeteducation industry;

* highlight laws inrelation to primary, secongland tertiary levels of educational
system;

» state and explain the laws on other educationeelatatters.

3.0 MAIN CONTENT
3.1 Colonial Education Ordinances

The first colonial education law known Bducation Ordinance of 1882 was meant for
the British West African territories of Nigeri@and Gold Coast (now Ghana). The
ordinance was an adaptation of the British Eduoafiot of 1844. The 1882 Education
Ordinance created an Education Board to manageagdn@nd laid down the criteria for
the approval of grants by government for the payroéteachers salaries. The criteria
included:

€)) The quality of organisation and disciplinghe school;
(b) Academic standard of the school;

(© The percentage of pupils who pass the exatmims especially in the critical
subjects of English, Arithmetic and Religion;

(d) Capitation grants for passes in each subject;
(e) Capitation grant on the basis of average mtf@hdance in the school.

According to Nwagwu (1993), the ordinance introdiseme order and sanity into the
educational activities of the missionaries who wagening schools indiscriminately in a
keen competition to win converts to their religiaenominations.

TheEducation Ordinance of 1887 was the first education law enacted specificaftyr
Nigeria. Like the West African Education Qrance of 1882, the 1887 ordinance
provided for an Education Board. However, this rivard was given a lot of powers.
The Board was to establish Local Education Boandshed to give its approval before
any new schools were opened.  The Board of &dut had the Governor as its
chairman, and vested interest groups nominate@septatives as members.

The Education Board was given the responsibilitggen government schools in districts
that had no mission schools. The Local EducatioarBs recommended where such new
government schools should be sited. Thus, govarhmaintained control of standards

in the education system through inspectionsagpmioval of grants-in-aid for good
schools.

TheEducation Code of 1903 and theEducation Ordinance of 1908 resulted from the
determination of the newly created Department afdation to exercise full power and
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authority over educational developments in Nigerafunwa (1974) and Taiwo (1980)
have written extensively on the impact of #hesdes and ordinances of the Colonial
Government in London forthe Colony of Lagosl@he Protectorates of Southern
Nigeria and Northern Nigeria. The 1908 Ordinanstalaished the post of Director of
Education to head the Department of EducationThe training of teachers and
appointment of school supervisors and inspeetere emphasized by the 1908
Education Ordinance.

TheEducation Ordinance of 1916 was an initiative of Lord Lugard aimed at imprayin

the quality of education for Nigeria whose Nerthh and Southern Protectorates had
become amalgamated in 1914.  Unwittingly, haosveva dichotomy was created with
different standards for the North and South. Tds=asment of Ogunsola (1974:30) is

that the 1916 Education Ordinance encouragedatidnal expansion in the South,

while it limited missionary expansion in the North

The 1926 Education Code followed the Phelps-Stokes Commission Report @218nd
the British Government s 1925 Memorandum on Eiloiea in British  Colonial
Territories.

The Education Act of 1952 which modified that of 1948 empowered eaclyiomal
government to establishits own Department Education.  The Central Director of
Education s role became mainly advisory, and tiswas changed to that of Inspector-
General. The legal duties of Local Educatidmthorities were entrenched while
devolution of power and responsibility for edtion between the Central or Federal
Government and Regional Governments were defined.

In Nwagwu (2004) views, every student of edion laws in Nigeria should be
knowledgeable abut the contents and purposes s ttedes and ordinances because of

their implications for the education system weerted at national independence in
October, 1960. The influences of these vestigadeaseen up till today.

Self Assessment Exercise 5.1

List and discuss some of the educational armbps, codes and Acts that were
promulgated before Nigeria s independence in 1960.

3.2  Universal Primary Education (UPE) Laws and UnitedNations Human
Rights Declaration

In December, 1948, the United Nations Genefalsembly adopted the Universal
Declaration of Human Rights. The Declaratiguaranteed to individuals the rights of
liberty, equality and fraternity.

Article 26 of the Declaration was on the Right @uEation. It proclaimed as follows:
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() Everyone has the right to education. This shall be free at least in the elementary
and primary stages,

(i) Elementary education shall be compulsory while technical and professional
education shall be made generally available;

(i)  Higher education shall be equally accessible to all on the basis of merit;

(iv)  Parentshave a prior right to choose the kind of education that shall be given to
their children.

The above assertions in the Human Rights sectibnthe United Nations Charter,
according to Nwagwu (1993), constitute a univieréegal framework from which all
countries of the world have drawn inspiration andignce when designing their national
constitution and educational policies.

3.2.1 Overview of UPE Law/Scheme in Nigeria

The Western Region of Nigeria Parliament underptieeniership of late Chief Obafemi

Awolowo approved, in 1952, alegislation tatroduce Universal Primary Education
(UPE) in the region by January, 1955. Primary aetloo was to be free and compulsory,

but when the programme started in 1955, the atteredaspect was dropped for logistics

reasons.

The Eastern Region UPE law quickly followed in 1963t the scheme was modified in
1954 and again in 1955. The scheme took off ir71B&t was virtually abandoned soon
after that because of financial and other problems.

The Northern Region Education law of 1956 emphdsisetnership between voluntary
agencies and government for rapid expansion ofeusal primary education.

Abermenthy (1969) reviewed and analysed the paliti economic, ethnic and

administrative forces that interplayed in theament and implementation of the UPE
laws of the 1950 s.

In 1976, the military regime of General Oluseg Obasanjo started a national UPE
scheme. No specific decree was promulgated, loedsta policy programme approved
by the Military Executive Council.

Nwagwu (1976) observed that the Federal Goverhmeas so overwhelmed by the
financial demands of UPE programme that it extalown its involvement and
subsequently passed the task of running thegramme to State Governments.
Thereafter, each State managed as best asuld, cavithin the context of the 1977
National Policy on Education, its financial capapiand local priorities.
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It should be noted that the National Policy on Eadion was not a law, but simply policy
decisions and guidelines.

Self Assessment Exercise 5.2

Give a brief assessment of the UPE law in Niganid United Nations Human Rights
Declaration that have guided the educational doecnd policies of the government.

3.3 Post Civil War Decrees and Edicts on Education

The East Central State Education Edict of 1970 was promulgated to facilitate
implementation of the State s Policy on Pubkcucation (ECS, 1971). The Edict
ensured government s complete take-over of allntaly agency and private schools and
colleges in the then East Central State. It wdsed a bold but controversial law under

the leadership of Mr. Ukpabi Asika as the Sole Aaistrator of the State.

The uncertainties and military dictatorship ofe #arly post-civil war years made the
schools take-over law possible.  The reasorengiand the apparent success of the
complete public school system encouraged othezsstatenact edicts similar to the East
Central State Education Edict.

The forceful and un-negotiated takeover of voluntard private agency schools without
compensation by State Governments did not go ulecigdd. The legal action initiated
by Archbishop (now Cardinal) Anthony Olubunmi Okegind others against the Lagos

State Government and similar litigations in  otbi@tes compelled the Federal

Government to enact the Schools Takeover Validatictrof 1977. The law effectively
confirmed the takeover of schools by State Goversne It also dropped and prohibited

any and all court actions on the subject mattehe Federal Military Government also
promulgated the following Education Decrees dutlrg period:

@) Decree No. 47 of 1971, which established tloistrial Training Fund (ITF) to
facilitate the active and financial participatioh andustries and organisations in
the practical and field training of students;

(b) Decree No. 29 of 1972 changed the schoeér galendar from January
December to September July session;

(c) Decree No. 24 of 1973 established the Natidtouth Service Corps (NYSC)
scheme;

(d) Decree No. 27 of 1973 established the West cafri Examinations Council
(Nigeria) as an offshoot of the WAEC Ordinance Mo.of 1951 of Gold Coast;

(e) Decree No. 1 of 1974 on the establishment loé National Universities
Commission (NUC). Thiswasto ensure aregdland coordinated
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development of University education. The decreediace been amended several
times;

() Decree No. 9 of 1977 created the National Bdéardechnical Education
(NBTE) to supervise development of technical edooat

(9) Decree No. 46 of 1977 empowered the Federal @owent to takeover all
Universities in the country, an action already take1975;

(h) Decree No. 2 of 1978 created the Joint Admissed Matriculation Board
(JAMB). It was amended by Decree No. 4 of 199Bhttude Polytechnics and
Colleges of Education;

(i) Decree No. 7 of 1978 established the Nationalcfiers  Institute (NTI) to
oversee rapid in-service training of unqualifieddeers.

Self Assessment Exercise 5.3

Examine and assess the post civil war edictddancees on education. List some of
them.

3.4  The 1999 Federal Constitution and the Legal Framewd& of Education

The Constitution of the Federal Republic of étig is the basic law of the land from
which all other laws draw their inspiration anditegacy. The provisions in the 1979

and 1999 Constitutions are almost identical. Ia fection, we shall use the provisions

of the 1999 Constitution to examine the laws oncatlan therein. Section 18 in Chapter
two of the Constitution stated the Educational ©toyes of the nation. Chapter four
presented the Fundamental Rights (twelve rightsll) which individuals,
organisations and groups must respect as welljag.enrhese rights, of course, apply to
all operators and participants in the educatiotesys Part two of the Second Schedule
of the Constitution contains the concurrent legiggalist on which both the Federal and
State Governments can make laws. Provisions ade maa the devolution of power and
responsibility between the two tiers of governméigtleral and State Governments.

Paragraph 27 of item LinPart 1l of the Set&chedule is titled University,
technological and post-primary education (FRN,21997). It conferred on the National
Assembly powers to make laws for the federatioargr part thereof with respect to these
kinds of education including professional ediocat The National Assembly was also
empowered in paragraph 27 to establish ingtitsti for the purposes of university,
technological, post-primary and professional oation. Paragraphs 29 and 30 gave
powers to a State House of Assembly to make laws nespect to the establishment of
University, technological or professional educatias well as technical, vocational, post-
primary, primary or other forms of education.
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The Fourth Schedule of the Constitution is on fioms of a Local Government Council.
Paragraph 2a gave to a Local Government Councrets@onsibility for the provision

and maintenance of primary, adult and vocationatation (FRN 1999:15). We need
to observe herethat the powers and functiond.otal Governments with regard to
primary education have been a source of controyargy even litigation, between federal
and state governments on the one hand, and bestaterand local governments on the
other hand.

3.4.1 The Legal Framework of Education

The main legal frameworks of Education in Nigare the Constitution of the Federal
Republic of Nigeria, 1999; and the Compulsoryee; Universal Basic Education Act,
2004 and Other Related Matters. However, betw@®04 and 2008, several National
Policies (which have force of law) have been intiretl and are being implemented by
Federal Ministry of Education and Education Ageacand other competent ministerial
agencies in the case of integrated inter-sectaiadips. The UBE Act underscores the
Federal Government of Nigeria s political will tdervene, where necessary, to ensure
inclusive, uniform and qualitative education &r based on the right of a child. In
effect, Part 1 Paragraph 2 of the Act stipulates. th

« Every Government (Federal, State and Local) sipabvide free, compulsory and
universal basic education for every child of prignand junior secondary school age;

» Every parent shall ensure that his child or wattdnds andcompletes

(a) primary school education, and
(b) junior secondary school education;

» The stakeholders in education in alLocal Govemtmdérea shall ensure that every
parent or person who has the care and custodglmfchperforms the duty imposed

on_him under Section 2 (2)of this Act. enBlties are also prescribed for erring

parents.

The strategy is driven by the new motto: Educatitor all is the responsibility of all

and that the community s role is that of wata)ddacilitator and benefactor, and
beneficiary in the final analysis.

Other normative/legal instruments introduced sitheeUBE Act are:

* The Child Rights Act which most of the 36 Statadigures have ratified;

* The National Policy on HIV/AIDS for the Educatioe®or in Nigeria,;

* The National Policy for Integrated Early Childhoddvelopment in Nigeria; and,
* The National Policy on Gender in Basic Education;

* Thesigning by Nigeria of Article 24, 2d of ethI United Nations Millennium
Convention on the Rights of Persons with Disalkt#it{2006);
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* The Implementation of the decisions of th& 58nd 54 meeting of the National
Council of Education in terms of:

o effective derecognizing of schools found guilty aiding and abetting
examination malpractice during national public exsations;

o the implementation of Road Safety Awarenessaghpct inthe primary and
secondary school curricula;

o reinforcing the teaching and learning of Frencla ascond official language in
primary and junior secondary school;

o review of the national framework and implementatidthe Home-grown School
Feeding and health Programme (HGSFAP); and,

o the mandatory establishment of the School-bMamthgement Committee
(SBMC) by 2007 in all 36 States of the Federatiand the Federal Capital
Territory, Abuja (FME, 2003).

Self Assessment Exercise 5.4

Explain the term The Legal Framework of Educatioiligeria .
3.5 Laws on the various Levels of the Educational Syste
This will be discussed under the following sub-tepi

3.5.1 Laws on Primary Education

In addition to the few decrees specifically pronawiégl on primary education, we shall in
this section, consider decrees on mass literang adult education, nomadic education,

and the decree on women. This decrees focusedigpatber things, on the provision of

basic literacy education, which is the ultimptrpose of primary education. The
decrees, in effect, are all legal instruments tolwahne achievement of the Education for

All (EFA) programme of both UNESCO and the Fed&al/ernment of Nigeria.

(@) Decree 31 of 1988 established theNational Primary Education Commission
(NPEC) to manage the development and financing ofmg@ry education
throughout the federation. It was avery intgor law aimed at improving the
organisation and administration of primary eduaatiothe country. This level of
education had witnessed serious problems of fimgnand neglect. The decree
was a major intervention strategy, but it faopgosition from the State
Governments because it gave too much power to NPEC.

(b) Decree No. 3 of 1991 abolished the National Primary Education Commisio
order to give back to the States and their Lo&dvernment Councils full
authority and control over the management of prynealucation. Primary school
teachers did not support this decree.
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(d)

(€)

(f)

(@)

3.5.2

(@)

(b)

(©)

DecreeNo. 96 of 1993 brought back the National Primary Education
Commission (NPEC). Part 4 of the decree provided for the Establetinof the
National Primary Education Fund and the critérradisbursement of the fund.
The ratio was equality of States (50%), schavirolment (30%), and
educationally-disadvantaged states (20%) . %aft the decree specified the
Structure and Functions of State Primary EducdBioard , while Part 6 was on
Structure and Functions of Local Government Edocatiuthority (LGEA) .

Decree No. 17 of 1990 established thBlational Commission for Mass Literacy
and Non-formal Education. It has the function of working with all concedhie
education and other agencies and Non-Governme@@anisations (NGOs) to
eliminate illiteracy in Nigeria.

DecreeNo. 30 of 1989 created thé&lational Commission for Women.  Apart

from seekingto protect the fundamental humights of women who were
considered one of the marginalized, vulnerabledisaldvantaged groups in the
country, the law was to ensure that the girlecbnjoyed equal educational
opportunities with  the boys. The aim was wuee the high level of illiteracy
among adult women by increasing the access of piglucation at all levels.

Decree No. 41o0f 1989 established theNational Commission for Nomadic
Education to organise and manage the education of amigrgroups in the
country, including migrant cattle herdsmen, farnard fishermen.

U.B.E. Act, 2004 to establish the Universal Basic Education (UBE)gPamme in
Nigeria. Section One makes it obligatory fdr @overnments in Nigeria to
provide free, compulsory and universal basic edoicdor every child of primary

and junior secondary school age, all aduliterthtes, and persons with special
education needs. Thereis a National Couranl UBE, State Basic Education
Board (SBEB), and Local Government Education Autiidt GEA). Penalties

are specified for defaulting parents.

Laws on Secondary Education and Universal Bec Education (UBE)
The following are the relevant laws.

Decree No. 4 of 1986 was promulgated oRederal Government Colleges. The
law constituted governing councils to manage thike@es.

DecreeNo. 27 of 1973 was promulgated to regulate the operation loé t West
African Examinations Council in Nigeria. The Council conducts examinations

for secondary school leavers and is responsibléngr certification. It also, in

the past, conducted entrance examinations intoree@evernment Colleges.

National Examinations Council (NECO) Act of 2001 was passed by the National
Assembly as a parallel body to WAEC for conducxgminations for secondary
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school leavers, and for the certification ofcassful candidates. NECO has a
Governing Board, and its functions include: conthgcexaminations into Federal

Government Colleges and other allied institutjoriee Suleja Academy and the
development and administration of Aptitude Test¢ECO replaced thilational

Board for Educational Measurement (NBEM), which was established IBecree

No. 69 of 1993.

(d) Universal Basic Education Act of 2004.  The National Assembly and the
Presidency haggled over differences on this Bdr over two years until it was
passed into law in 2004. Section One makes igabdry for all governments in
Nigeria to provide free, compulsory and universadib education for every child
of primary and junior secondary school age, alliatliiterates, and persons with
special education needs.  There is a Nationaun€il on UBE, State Basic
Education Board (SBEB), and Local Government Edanauthority (LGEA).
Penalties are specified for defaulting parents.

(e) DecreeNo. 70 0of 1993 established the National Businessand Technical
Examinations Board (NABTEB) to conduct examination in business and
technical subjects. It has a Post Examination liyaison Committee.

3.5.3 Laws on Higher Education

Many laws, most of them inthe form of dese have been promulgated on different
aspects of higher education in Nigeria. The lawisbe identified here and learners are

advised to get conversant with the details of dash Decrees on higher education of

the 1970 s, such as those on the NUC, NBTE, ITH, BAMB and NYSC (have already

been presented above under the section on PostZaviEducation Laws, and so will

not be repeated in this section).

1. National Universities Commission (Amendment) Decree No. 49 of 1948;

2. Universities (Miscellaneous Provisions) Decree No. 11 of 1993 on the
appointment of Principal Officers and the retiretme&md pensions of Professors;

3. Federal Colleges of Education Decree No. 4 of 1986;
4, Federal Universities of Technology Decree No. 13 of 1986;

5. Federal Universities of Technology (Miscellaneous Provisions) Decree No. 37
of 1990;

6. Decree No. 3of 1989 established thidational Commission for Colleges of
Education (NCCE);

7. Decree No. 12 of 1993 amended thBICCE Decree of 1989;
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10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

Federal Polytechnics were established Hyecree No. 33 of 1979;

Joint Admissions and Matriculation Board (JAMB) was established 1978 by
DecreeNo. 2. The Decree was amended (iyecree No. 33 of 1989, and again
amended by DecreeNo. 4of 1993 to include Polytechnics and Colleges of
Education. TheNCCE is asking for its own separal&MB;

TheNational Open University Act of 1983 approved the establishment of the
National Open University and the powers of its Governing Council and Senate

Decree No. 190f 1984 was on theAbolition and Prohibition of all Private
Universitiesin Nigeria;

DecreeNo. 16 of 1985 was on Education National Minimum Standards and
Establishment of Institutions. Decree No. 9 of 1993 amended th&985 Decree
and prescribed conditions for the establishmeptrivhite Universities and hence
effectively nullified Decree No. 19 of 1984;

Decree No. 26 of 1988 Proscribed and Prohibited ASUU (Academic Staff Union

of Universities) from participation in trade union activities. Decree No. 36 of
1990 (Revocation of Prohibition Decree) revoked the proscription order on

ASUU;

Decree No. 47 of 1989 was on Student Union Activities. The purpose was to
regulate membership and funding of Union activjties

Decree No. 40 of 1989 established thBlational Mathematical Centre (NMC);

DecreeNo. 53 of 1988 established thBligerian Educational and Research
Centre (NERC);

DecreeNo. 33 of 1992 established thiligerian French Language Village at
Badagry. Inthe same year, tiNigerian | ndigenous Languages Village andthe
Nigerian Arabic Language Village were established Hyecrees;

Decree No. 12 of 1988 established th&tudents Loans Board:;
Decree No. 26 of 1987 established thBational Library Board;

Decree (now Act) No. 31 of 1993 created th& eachers Registration Council of
Nigeria (TRCN). The purpose was to ensure full professionatimadif teaching

in Nigeria by regulating the training, qualificatiocertification, registration and
membership of the teaching profession.
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Self Assessment Exercise 5.5

Mention at least three (3) laws on the variouslkewéthe educational system.
3.6 Laws on other Education Related Matters

In this section, some education laws with srostting ramifications are listed.  They
include: the Education Tax Fund law, Miscellaume Offences law, which targets

offences like cultism and examination malpracticé3thers are the law on teaching as an

essential service, the copyright law, and the lawhe removal of public officers from

service.

€)) Education Tax Fund Decree No. 7 of 1993 was intended to get companies and
corporations to participate compulsorily in theafiicing of education. The decree
compelled companies to contribute 2% of their ass@s pre-tax profit to support
educational development.  The fund generatad frthe ETF is allocated to
Higher Education (50%), Primary Education (40%@nd Secondary Education
(10%).

(b) Decree No. 30 of 1993 proclaimedTeaching an Essential Service . This was
intended to exclude teachers from participatioany strike action as a means of
settling disputes or airing their grievances.

(© Decree No. 17 of 1984 was on Public Officers Special Provisions . Itis now
Act CAP 381 Laws of the Federation 1990. The law provides for the dismissal
or retirement of a public officer, for reasortd reorganization, declining
productivity, inefficiency, corruption or pooegeral conduct.  The law is
considered by many to be very obnoxious becauge dfaconian and leviathan
nature.

(d) Decree No. 33 of 1999 was onExamination Malpractices. The law defines what
constitutes an examination malpractice and stipslatiff penalties for different
persons involved in various aspects of malprastimfore, during and after
examinations.

(e) DecreeNo. 47 of 1988 is on Copyright.  The law defined and specified works
eligible for copyright and the general nature gbyraght and criminal liability. In
the field of education, this includes intellemt property.  Only Federal High
Courts have jurisdiction for the trial of offencasd disputes under this decree.

You will recall that in Unit 2, we discussedducational Parastatals, Boards and
Commissions, and the laws establishing them itabalar form.  Let us go back and
glance at them again.
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Self Assessment Exercise 5.6

List and discuss some of the laws on other edutatiated matters that you know.
4.0 CONCLUSION

For an education system that is only about 160syelal, there appears to be too many
education laws of various descriptions.  Comsioiss, agencies, boards, councils and
institutions have been established apparentlynder to ensure efficiency and

effectiveness in the management of education. Kewehe frequency with which the

education laws are decreed or enacted and ofteended leaves the impression of
unsynchronized laws made ina hurry to meepediencies and exigencies rather than
purposeful, articulated and well-formulated lawgth adequate arrangements for their
implementation or enforcement.

Overlaps, controversies and sudden revocatiombandonment have, at times,
characterized our education s law making effogpeeially during the military regimes

5.0 SUMMARY

In this unit, an attempt was made to present ingombtaws that were made to enhance
law, order and efficiency in the organisation adchanistration of the education system
in Nigeria.

The analysis started with the ordinances and cofie® colonial era through the decrees
and edicts of the many military regimes and enditld Acts of the present democratic
government.  The United Nations Declaration ldiiman Rights, the 1999 Federal
Constitution and the Compulsory Free Universai@&ducation Act 2004 are basic
framework for the education laws.

6.0 TUTOR MARKED ASSIGNM ENT

1. What are the educational objectives of Nigesi@@ntained in the 1999
Constitution of the Federal Republic of Nigeria?

2. The 1999 Constitution prescribed the devolutiop@fler among the three-tiers
of government with respect to the making of educakaws and the establishment
of educational institutions. Discuss.
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MODULE Il THE LAW, THE LEARNER AND THE TEACHER

Unit 1: Fundamental Rights and Educatio

Unit 2: Fundamental Rights of Studeartd Punishments
Unit 3: Legal Issues in Teachers Contract/Emplent

Unit 4: Student Control, and DisciplineSchools

Unit 5: Control and Discipline of Teachers

UNIT 1 FUNDAMENTAL RIGHTS AND EDUCATION

Table of Contents
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5.0 Summary
6.0  Tutor Marked Assignment
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1.0 INTRODUC TION

The constitution has guaranteed fundamental gifgintthe citizens. It is therefore,
necessary that education officials and teactt®wald constantly examine their actions
and inactions in the light of these rights so thaly do not infringe on or violate them.
Our interest in these Fundamental Rights steams f the fact that they determine the
constitutionality or legality of all laws, g and regulations which government and
educational authorities may produce from timetioe in the organisation and
administration of the school system.

The constitution is supreme and its provision shalle binding force on all authorities

and persons throughout the Federal Republic ofriNige

2.0 OBJECTIVES
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At the end of this unit, you should be able to:

* list the Fundamental Rights as listed in the 196agitution;
» state the conditions under which the Rights maglirelged,;

* enumerate the Rights of Children as declared by 8% General Assembly of the

United Nations Organisation;
» Cite some case laws on fundamental rights in tlieatenal sector.

3.0 MAIN CONTENT

3.1 Fundamental Rights and Education Law

Education is a legal right of every child. As bmrck as November 29, 1959, the General
Assembly of the United Nations Organisation adophedfollowing declaration, among
others, about the Rights of Children, namely:

0] The right to special care if handicapped,;

(i) The right to free education;

(i) The right to learn to be a useful membetloé society;

(iv)  The right to develop his abilities;

(v) The right to enjoy full opportunity for play dmecreation (Ukeje, 1993).

These rights were endorsed by Nigeria in 1990. rd8fbee, the 1999 Constitution of the

Federal Republic of Nigeria spells out the righewéry Nigerian.

The following sections: 33 44 of the 1999 Consititu embrace the principal rights of
the citizens that are repeatedly referred to nmany of the education law cases.
Fundamental Rights provided for in the 1999 Coustith in Chapter IV are:

Section 33:
Section 34:
Section 35:
Section 36:
Section 37:
Section 38:
Section 39:
Section 40:
Section 41:
Section 42:
Section 43:
Section 44:

Right to life

Right to dignity of human person

Right to personal liberty

Right to fair hearing

Right to private and family life

Right to freedom of thought, consogead religion
Right to freedom of expression andptiess

Right to peaceful assembly and associa

Right to freedom of movement

Right to freedom from discrimination

Right to acquire and own immoveabtperty anywhere in Nigeria
Compulsory acquisition of property.

In its relationship with the pupils/students and #itaff (academic and non-academic), the
school and other educational establishments dlreabgnize and respect these
fundamental human rights.
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Peretomode (1992) pointed out that these Righta@rabsolute. He went further to say
that the fears of the minority groups and the rteedllay their fears is one of the reasons
for including the fundamental rights in the Congtdn.

What follows is a discussion of these rights tedconditions that may justify any
restriction, deprivation or withdrawal of thesehtg,

Self Assessment Exercise 1.1;

Enumerate the declarations made by the Generaemilsly of the United Nations
Organisation in November, 1959 as the rightstbé children which have guided the
Constitution of the Federal Republic of Nigeria.

3.2  Right to Life and Dignity of Human Persons
Section 33:  Right to Life

1. Every person bas a right to life, and no one dhallleprived intentionally of his

life, save in the execution of sentence of a couréspect of a criminal offence of
which he has been found guilty in Nigeria.

2. A person shall not be regarded as having bepnwed of his life in
contravention of this section, if he dies as altaxfithe use, to such extent and in
such circumstances as are permitted by law, so€h force as is reasonably
necessary.

(a) For the defence of any person from unlawfublence or for the defence of
property;

(b) In order to effect a lawful arrest, or to prevthe escape of a person lawfully
detained; or

(c) For the purpose of suppressing a riot, instioe®r mutiny, provided that a
judicial inquiry to determine the cause of the Hezftsuch a person shall be
held within one month.

Section 34:  Right to Dignity of Human Persons

1. Every individual is entitledto respect foettignity of his person, and
accordingly:

(@) No person shall be subjectedto any fofmtorture orto inhuman or
degrading treatment;

(b) No person shall be held in slavery or servifatel
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(c) No person shall be required to perform forced ongolsory labour.

For the purposes of sub-section (1) (c) of $eistion, "forced or compulsory
labour" does not include:

(a) Any labour required in consequence of the seet@r order of a court;

(b) Any labour required of members of the Armeddesrof the Federation, the
Nigeria Police Force or other government secuetyises established by law
in pursuance of their duties as such or, in ctee of persons who have
conscientious objections to service in the Armert€® of the federation, any
labour required instead of such service;

(c) Any labour required which is reasonably mseey in the event of any
emergency or calamity threatening the life or vibging of the community; or

(d) Any labour or service that forms part of:

0] normal communal or other civil obligations faetwell-being of
the community;

(i) such compulsory national service in then&d Forces of the

federation as may be prescribed by an Act tioeé National
Assembly;

(iii) such compulsory national service whictorrhs part of the
education and training of citizens of Nigeria ag/rba prescribed
by an Act of the National Assembly.

Self Assessment Exercise 1.2;

Discuss the rights to life and dignity of humangmer as enshrined in the Constitution.

3.3

Right to Personal Liberty and Fair Hearing

Section 35:  Right to Personal Liberty

1.

Every person shall be entitled to his persofiberty and no person shall be
deprived of such liberty save in the followirmses and in accordance with a
procedure permitted by law;

(a) In execution of the sentence or order of atdourespect of a criminal offence
of which he has been found guilty;

(b) By reason of his failureto comply witthe order of acourt orin orderto
secure the fulfillment of any obligation imposeduagim by law;
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(c) For the purpose of bringing him before a courthi@ ¢xecution of the order of
acourt orupon reasonable suspicion of hisngaeommitted a criminal
offence, ortosuch extent as may be reasonatdgessary to prevent his
committing a criminal offence;

(d) In the case of aperson who hasnot aithihe age of 18 years, for the
purpose of his education or welfare;

(e) Inthe case of persons suffering from infediou contagious disease, persons
of unsound mind, persons addictedto drugdamhol or vagrants, forthe
purpose of their care or the protection of the camity; or

() For the purpose of preventing the unlawful grdf any person into Nigeria or
of effecting the expulsion, extradition or othewfal removal from Nigeria of
any person or the taking of proceedings relatirgeto;

Provided that a person who is charged with an offeand who has been detained

in lawful custody awaiting trial shall not continteebe kept in such detention for

a period longer than the maximum period of ingmiment prescribed for the
offence;

Any person who is arrested or detained shalvelige right to remain silent or
avoid answering any question until after consudtatvith a legal practitioner or
any other person of his own choice.

Any person who is arrested or detained shall ibformed in  writing within 24
hours; (andin alanguage that he understariddhe facts and grounds for his
arrest and detention;

Any person who is arrested or detained in accomlanth sub-section (1c) of this
section, shall be brought before a court of lavhimita reasonable time, and if he
is not tried within a period of:

(a) 2 months from the date of his arrest of detenith the case of a person who is
in custody or is not entitled to bail, or

(b) 3 months from the date of his arrest or deteniin the case of a person who
has been released on bail, he shall (withoytgiee to any further
proceedings that may be brought against him)released either
unconditionally or upon such conditions as areorably necessary to ensure
that he appears for trial at a later date;

In sub-section (4) of this section, the expressiameasonable time means:
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(@ In thecaseof an arrest ordetention in golgce where thereis acourt of
competent jurisdiction within a radius of 40 kilotres, a period of one day;
and

(b) In any other case, a period of 2 days uchs longer period as in the
circumstances may be considered by the court tedsonable;

Any person who is unlawfully arrested or dedal shall be entitled to
compensation and public apology from the appropmaithority or person; and in
this sub-section, the appropriate authority ospe means an authority or
person specified by law;

Section 36:  Right to Fair Hearing

1.

In the determination of his civil rights and obligas, including any question or
determination by or against any governmentauthority, a person shall be
entitled to fair hearing within a reasonablediby a court or a tribunal
established by law and constituted in such mansi¢éo aecure its independence

and impatrtiality;

Without prejudice to the foregoing provisions ofistsection, a law shall not be
invalidated by reason only that it confers on aayegnment or authority power
to determine questions arising from the adminigireof a law that affects or may
affect the civil rights and obligations of any parsif such a law:

(a) Provides an opportunity for the person whagats and obligations may be
affected to make representations to the admimstauthority before that
authority makes the decision affecting that person;

(b) Contains no provision making the determinatiof the administering
authority final and conclusive;

The proceedings of a court or the proceedingsaaly tribunal relatingto the
matters mention in subsection (1) of this sectioolgding the announcement of
the decisions of the courts or tribunal) shall bilhn public.

Whenever any person is charged with a criminféience, he shall, unless the
charge is withdrawn, be entitled to a fair heamvithin a reasonable time by a
court or tribunal;

Every person who is charged with a criminalfenofe shall be presumed to be
innocent until he is proved guilty. Providedtthathing in this section shall
invalidate any law by reason only that the law isg®upon any such person the
burden of proving particular facts;

Every person who is charged with a criminal offeskall be entitled to-
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10.

11.

12.

(@) be informed promptly, in the language that he ustaeids and in detail, of the
nature of the offence;

(b) be given adequate time and facilities for theppration of his defence;
(c) defend himself in person or with a legal pramtier of his own choice;

(d) examine in person or with the aid of his lggactitioner the witnesses to

testify on his behalf before the court on the saomitions as those applying
to the witnesses called by the prosecution, and

(e) have without payment the assistance of angrdear if he cannot understand
the language used at the trial of the offence;

When any person is tried for any criminal offerite, court shall keep a record of
the proceedings and the accused person or anympausiaorized by him in that
behalf shall be entitled to obtain copies of thagement in the case within 7 days
of the conclusion of the case;

No person shall be held to be guilty of a crimiofiénce on account of any act or
omission that did not, at the time it took placapstitute such an offence, and no
penalty shall be imposed for any criminal offeineavier than the penalty in
force at the time the offence was committed;

No person who showsthat he has been trigd ahy court of competent
jurisdiction for a criminal offence, either caated or acquitted, shall again be
tried for that offence or for a criminal offencevireg the same ingredients as that
offence, save upon the order of a superior court;

No person who shows that he has been pardonedcfanmal offence shall again
be tried for that offence.

No person who is tried for a criminal offence shedlcompelled to give evidence
at the trial.

Subject as otherwise provided by this Constityti a person shall not be
convicted of a criminal offence unless that oéfeis defined and the penalty
therefor is prescribed in a written law; and irsteubsection a written law refers
to an Act of the National Assembly or a law of at8f any subsidiary legislation
or instrument under the provisions of a law.

Self Assessment Exercise 1.3:

State and explain the constitutional provisionsvent to the right to personal liberty and
fair hearing.
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3.3 Right to Private and Family Life

Section 37:  Right to Private and Family Life

The privacy of citizens, their homes, corresjmite, telephone conversation and
telegraphic communications is hereby guaranteegestécted.

3.4 Right to Freedom of Thought, Conscience, Relign, Expression and the
Press

Section 38:  Right to Freedom of Thought, Conscience and Religion

1. Every person shall be entitled to freedom tbbught, conscience and religion,
including freedom to change his religion or belaid freedom (either alone or in
community with others, and in public or in private)manifest and propagate his
religion or belief in worship, teaching, practicedeobservance;

2. No person attending any place of education shaleqaired to receive religious
instruction or take part in or attend any religi@esemony or observance if such
instruction, ceremony or observance related tdigioa either than his own, or a
religion not approved by his parents or guardian;

3. No religious community or denomination shallgsevented from providing
religious instruction for people or students ofttt@mmunity or denomination in
any place of education maintained wholly by thahownity or denomination;

4. Nothing in this section shall entitle any persotatice part in the activity or be a
member of a secret society;

* Two decided cases in the United States of Ameriag be applicable in the Nigerian
context. In West Virginia State Board of EducatigBarnette (1943), the Supreme
Court of the United States held that required pigdition in flat salute (and recitation
of National Pledge) is unconstitutional. Inch8ol District of Abington Township,
Pennsylvania Vs Schempp (1963), the Supreme Celdtthat Bible reading at the
beginning of each day in public schools cotdliwith freedom of religion.
(Peretomode, 1992)

Section 39:  Right to Freedom of Expression and The Press

1. Every person shall be entitled to freedom e@fpression, including freedom to
hold opinion and to receive and impart ideasiaf@mation without
interference;

2. Every person shall be entitled to own, establish @verate any medium for the

dissemination of information, ideas and opinions;

103



Provided that no person, other than the governwiethie federation or of a state
or any other person or body authorized by the gesdj shall own, establish or
operate a television or wireless broadcastingmstdtr any purpose whatsoever.

Nothing in this section shall invalidate any lawatls reasonably justifiable in a
democratic society:

(a) For the purpose of preventing the disclostireérdormation received in
confidence, maintaining the authority and indejegite of courts or
regulating telephone, wireless broadcasting, vigilen or the exhibition of
cinematograph films; or

(b) Imposing restrictions upon person holding affimder the government of the
federation or of a state or a local government, bemsof the Armed Forces
of the federation or members of the Nigeria Pdkoece or other government
Security Services established by law.

** |n Attorney-General Imo State Vs. Dr. BlasNnanna Ukaegbu (1988),
Supreme Court of the Federal Republic of Nigerid kigat every citizen has
the fundamental right, by virtue of section &6 chapter IV of the 1979
constitution, to own, establish and operate anyiomedor the dissemination
of information, ideas and opinions including tight to own, establish and
operate any school or institution for impartinfprmation, ideas and
opinions.

**The Private Technical University and the SchobBasic Studies which Dr.
Ukaegbu established at Imerienwe in Imo State weodared legal under the

the

constitution.  However, the promulgation of cbee No. 19 of 1984 which

abolished existing private universities and prdieithithe establishment of new
ones witnessed the demise of private higher edurcati

**Similarly, in Archbishop Anthony Olubunmi Okogiand 6 others Vs. The
Attorney-General of Lagos State (1981) the Fedeaalrt of Appeal (Lagos

Division) held that a circular letter dated"26Viarch, 1980, by which the

Lagos State Government purported to abolish prigateary education in the
state was unconstitutional. The Court held thaletter contravened Section
36 the Freedom of expression, freedom to holdiopgand to receive and
impart ideas enshrined in the 1979 constitution.

**|n the United States, in Pierce Vs. Society o$t8is of the Holy Names of
Jesus and Mary (1925), the Supreme Court of theedi8tates similarly held

that the compulsory education law requiring a&hildren to attend public

school (which was similarly the intention of the"26arch, 1980 Lagos State

Government circular purported to abolish priyatenary education in that

state) violated due process clause of the constitut
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Self Assessment Exercise 1.4:

What do you understand by the Rightsto Freedom Thought, Conscience, Religion
Expression and the Press?

3.5 Right to Peaceful Assembly, Association and Movemen
Section 40:  Right to Peaceful Assembly and Association

Every person shall be entitled to assemble freetiyassociate with other persons, and in
particular he may form orbelongto any patiticparty; trade union orany other
association for the protection of his interest:

Provided that the provisions of this section llghat derogate from the powers

conferred by this constitution on the Independeatidtial Electoral Commission

with respect to political partiesto which ath Commission does not accord
recognition

Section 41:  Right to Freedom of Movement

1. Every citizen of Nigeriais entitled to movedty throughout Nigeria and to
reside in any part thereof, and no citizen of N@gehall be expelled from Nigeria
or refused entry thereto or exit therefrom;

2. Nothing in sub-section (1) of this section shaflvalidate any law that is
reasonably justifiable in a democratic society:

(a) Imposing restrictions on the residence or mey@mof any person who has
committed or is reasonably suspected to have cdeuét criminal offence in
order to prevent him from leaving Nigeria;

(b) Providing for the removal of any person frong&lia to any other country to
(i) be tried outside Nigeria for any criminal efice, or

(i) undergo imprisonment outside Nigeria in extemu of the sentence of a
court of law in respect of a criminal offence ofialhhe has been found

guilty:

Provided that there is a reciprocal agreementéatvNigeria and such other
country in relation to such matter.

Self Assessment Exercise 1.5;

List and explain the Right to Peaceful AssembBssociation and Movement as
constitutional provisions of the Federal Constdnti
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3.6

Right to Freedom from Discrimination

Section 42:  Right to Freedom from Discrimination

1.

A citizen of Nigeria of a particular communityethnic group, place of origin,
circumstance of birth, sex, religion or politicgivion shall not, by reason only
that he is such a person-

(a) be subjected either expressly by, or in thetmal application of, any law in
force in Nigeria or any executive or administrataaion of the government
to disabilities or restrictions to which citizeok Nigeria of other
communities, ethnic groups, places of originrcuwmstances of birth, sex,
religions or political opinions are not made subjec

(b) be accorded either expressly by, or in thetpralcapplication of, any law in
force in Nigeria or any such executive or admiaigte action any privilege
or advantage that is not accorded to citizens géNa of other communities,
ethnic groups, places of origin, circumstancelwfth, sex, religions or
political opinions;

No citizen of Nigeria shall be subjected to anyabity or deprivation merely by
reason of the circumstances of his birth;

Nothing in subsection (1) of this section shallahdgate any law by reason only
that the law imposes restrictions with respechtdppointment of any person to
any office under the state or as a member of tmeedirForces of the Federation
or a member of the Nigeria Police Force or to dic@in the service of a body
corporate established directly by any law in farcéligeria.

*x The United States Distrct Court, District of Madsasetts, in the case of
Bray v. Lee (1972), held that admission s#dd and quotas favouring
male and different standards to evaluate examimaésults to determine
the admissibility of boys and girls to the Bostaatibh Schools constituted
a violation of the Equal Protection Clause of tloaiffeenth Amendment
which prohibited prejudicial disparities betwesh citizens, including
women orgirls.  He foundthat of the recostisthe case (girls were
required to score 133 points, while boys 120 oQi points in order to
gain admission), female students seeking adnmissi® Boston Latin
School have been illegally discriminated agairsstiely because of their
sex and that discrimination has denied them a @atee Latin School.
The court therefore permanently enjoined thegkhdistrict from
thereafter using a different standard to deterrtheeadmissibility of boys
and girls, and was affirmatively ordered to tlsesame standard for
admission of boys and girls to any school operatethe city of Boston,
including the Boston Latin School.
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This case is particularly of interest to us ig@&ha because the issue of
differential score involved is similar to the priaetof differential score for
candidates seeking admission to Nigerian Unitiessor Federal (unity)
Secondary Schools under the quota system of sz By the quota
system, candidates from states classified ascatidnally advanced are
required to obtain higher scores (sometimes ud@® points and more)
than those regarded as educationally disadvathiagieackward states).
The 14th Amendment Clause of the American GCunigin under which
the Bray Vs. Lee s case was decided is similaoto human right
provision of Section 41 of the 1989 Federal pitdican Constitution
which provides for freedom from discrimination othe basis of ethnic
group, place or state of origin, circumstanaiesbirth, sex, religion and
freedom from subjection to any law or executivadministrative action

of government to disabilities or restrictions toig¥hcitizens of Nigeria of
other communities, ethnic groups, places or sthteigin, sex are not
subject , (Section 11 (b)).

In the light of the above provisions in theig&tian constitution, is the
policy of the quota system of admission with diéietial JAMB score (on

the basis of state) into Nigerian universities atiter federal colleges and
institutions discriminatory (illegal) or not? Theota system was
challenged in Badejo v. Federal Ministry of Educat(1989). To enable

you answer the question raised and before we examidetail the Badejo

case, letus turnto the United States for tweothlated cases cited by
Peretomode, 1992

In Berkelman v. San Francisco Unified School Dest(l974), the United
States 9th Circuit court held that higher admissitandards for female
than for male applicants for admission to a putditege preparatory high
school violates the Equal Protection Clause .

In another related and celebrated case, Regénth@University of

California vs. Bakke (1978), the California SupeeCourt held that

special admissions programme or quota for disadgaa students

conflicts with the right to freedom from digmination and the right to

equality of rights and opportunities before the.lawhe facts of the case

were that Allan Paul Bakke, a thirty-two-year oldite male, applied to

the Medical School of the University of Caiifita at Davis. For two

straight years, 1973 and 1974, he was rejecteduse UC Davis

operated a special admission programme to faeladarger enrolment of
disadvantaged (mostly black) students. Sixtegahehundred entering

slots were reserved for students applying undeGSgerial Admissions
Programme. The mean score of students admitteer tinid programme

were forty- sixth percentile on verbal tests araltthrty-fitth on science

tests. Bakke s scores on the same tests were airtéty sixth percentile

on the verbal test and at the ninety-seventhtbe science tests.  After
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receiving his rejection letter from Davis in 19Bgkke decided to sue UC
Davi claiming that it denied him equal paiten of the law by
discriminating against him because of his raceThe Supreme Court
ordered Bakke admitted, holding that the Davipectal Admissions
Programme did discriminate against him becausaa#d.r The court said:

*** |t is evident that the Davis Special Admiss®Rrogramme
tells applicants who are not Negro, Asian, or @g
that they are totally excluded from a specific patage of
the seats in an entering class.,, The fatal flathénpetitioner s
preferential programme is its disregard of indiabughts as
guaranteed by the 14th Amendment of the Constitutio

This case has become so famous inthe Uniiates that it is often
referred to as the reversed discrimination .casel'he Badejo vs the

Federal Ministry of Education (1989) case in Nigayn the basis of the

guota system of admission into the Unity Schoolthencountry belongs

to the category of the cases reviewed above. lllb&ipresented fully at
the end of this unit.

Self Assessment Exercise 1.6:
What does the Constitution say about the Rightré@é&om from Discrimination?
3.7 Right to Acquire and Own Immovable Property anywheee in Nigeria

Subject to the provisions of this Constitution, mvetizen of Nigeria shall have the right
to acquire and own immovable property anywhereigeNa.

3.8  Compulsory Acquisition of Property and Selected CasLaws
Section 44:  Compulsory Acquisition of Property
1. No movable property orany interest inanmovable property shall be taken
possession of compulsorily and no right over cenest in any such property shall
be acquired compulsorily in any part of Nigeriagcept in the manner and for the
purposes prescribed by a law that, among othegshin
(a) requires the prompt payment of compensatioretrem; and
(b) givesto any person claiming such compeémsata right of access for the
determination of his interest in the property amelamount of compensation

to a court of law or tribunal or body having juiiigitbn in that part of Nigeria.

2. Nothing in sub-section (1) of this section $hal construed as affecting any
general law-
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(&) for the imposition or enforcement of any tax, rateluty;

(b) for the imposition of penalties or forfeitsror the breach of any law,
whether under civil process or after convictiondaroffence;

(c) relating to leases, tenancies, mortgagesarges, bills of sale orany other
rights or obligations arising out of contracts;

(d) relating to the vesting and administrationhe property of persons, adjudged
or otherwise declared bankrupt or insolvent, ofrspas of unsound mind or
deceased persons,, and of corporate or unincogubbaidies in the course of
being wound up;

(e) relating to the execution of judgements or oafeourts;

(f) providing for the taking of possession of prdgdhat is in a dangerous state
or is injurious to the health of human beings, ar animals;

(9) relating to enemy property
(h) relating to trusts and trustees;
() relating to limitation of actions;

() relating to property vested in bodies, corperditrectly established by any law
in force in Nigeria;

(k) relating to the temporary taking of possessibproperty for the purpose of
any examination, investigation or enquiry;

() providing for the carrying out of work on ldrfor the purpose of soil
conservation, or

(m)subject to prompt payment of compensatifmmdamage to buildings,
economic trees or crops, providing for any autlyasitperson to enter survey
or dig any land, or to lay, install or erect poleables, wires, pipes or other
conductors or structures on any land, in otdemprovide or maintain the
supply or distribution of energy, fuel, watesewage, telecommunication
services or other public facilities or public utés.

Notwithstanding the foregoing provisions of thi&ection, the entire property in

and control of all minerals, mineral oils and natas in, under or upon any land

in Nigeria or in, under or upon the territorial weg and the Exclusive Economic

Zone of Nigeria shall vest in the Governmeoit the Federation and shall be
managed in such manner as may be prescribed liyat@nal Assembly.

109



SELECTED CASES (Cited by Peretomode, 1992)

(@)

(b)

**|n education law, a celebrated case against adsgpy acquisition of schools

by state governments without adequate compemsatias that of Chief Sam
Warri Essi v. the Mid-Western State (later Bendek&. By Edit No. 5 of 1973,
all schools in Mid-Western State and property egldhereto were vested on the
state government.  The government compulsotidpk over all schools and
equally by the provisions of the edict, the pemsation payable to owners of
schools was computable as provided in the edichpo@Qunity was denied school
proprietors to go to court in the first instancel&ermine compensation payable.
Chief Essi who was the proprietor of Essi Collegsdcondary school) took the
Attorney-General of the State to the High Courtriyavhich gave judgement in
favour of the plaintiff. The state government agdpd to the Court of Appeal and
lost. The Supreme Court also decided the casevmut of Chief Sam Warri Essi
because the purported transfer and vesting ofchisad to the Mid-Western State
Government by virtue of Edict No. 5 of 1973 wastcary to the provisions of the
constitution. This provision is the right whictats that .no interest in any
immovable property shall be taken possession compulsorily without the
payment of compensation and given any person atgsiich a compensation a
right of access for the determination of the amairompensation

*** Another landmark case that touches on almokthed human rights provisions
of the constitution is that by Alhaji J.A. Adewadnd 5 others vs Alhaji Lateef
and others (1981). By a circular dated 2Blarch, 1980 from the Ministry of
Education, Lagos State Government proposed thigiah of private primary
schools in the state with effect fromfSeptember, 1980. The plaintiffs went to
the Lagos High Court claiming that the circularimges on the fundamental right
of the parents, the teachers and children guardnieger the Federal Republic of
Nigeria, 1979, particularly sections 13, 16, 18,32 38 and 40. They therefore
sought a motion declaring the circular as illegahd unconstitutional and the
proposed abolition or take-over by the Lagos eS&avernment of private
primary schools in Lagos State or declaring thid schools illegal or
unconstitutional and invalid.

Among others, the Lagos High Court, in restrairtimg Lagos State Government
and granting the reliefs sought by the applicamg] that if the proposal of the
Lagos State Government as indicated in the ciroméar implemented; it would
contravene the applicants fundamental rights under

Section 32:  The right to personal liberty;

Section 36:  The right to freedom of expressiowl, e press;

Section 37:  The right to peaceful assembly andcason;

Section 38:  The right to freedom of movement;

Section 39:  The right to freedom from discrimination grounds of ethnic or
communal belonging, sex, religion or political apm, and
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Section 40:  Theright to prevent compulsoryguasition of an individual s
property without payment of due compensation.

(c) Enforcement of Fundamental Rights to Freedom of Asxiation, Freedom of
Assembly etc.

Constitutional Law Abolition of Primary Schools with Fundamental Rights

1. ARCHBISHOP ANTHONY OLUBUNMI OKOGIE (Trustee ofRoman
Catholic Schools)
2. LADY AYODELE ALAKIJA
3. MRS. TITILOLA SHODEINDE
4 MRS. ADUKE MOORE (For Themselves and as represieetof
Corona Schools Trust Council)
5. CHIEF O. O. BALOGUN
6. DR. D. O. OLURIN
7. ALHAJA S. A. SOKIMU
(For Themselves and on Behalf of other paremisguardians of Children in
Private Primary Schools in Lagos State)
Vs.
THE ATTORNEY-GENERAL OF LAGOS STATE

Facts: By a circular letter dated 26March, 1980, the Lagos State Government
purported to abolish private primary educatiorhia State. The plaintiffs challenged the
circular as unconstitutional.  The case was hatirdkeja High Court by Hon. Justice
Agoro (see 1981 INCLR page 218). The plaintiffplagnl under Section 259 of the 1979
Constitution for reference:

Whether or not the provision of educationsérvice by a private citizen or
organisation comes under the classes of econortiti@s outside the major sectors
of the economy in which every citizen of Nigeriaei#itled to engage in and whose

right so to do the State is enjoined to protechinithe meaning of Section 16 (1) (c)
of the Constitution of the Federal Republic of Nige

By Section 18 (1) of the Constitution ohetFederal Republic of Nigeria the
Government shall direct its policy towards ensutimat there are equal and adequate
educational opportunities at all levels. histhotonly an obligation placed on the
Government of the Stateto provide equal eamtkquate educational facilities in all
areas within its jurisdiction, rather than preweg or restricting other persons or
organisations from providing similar or differeréducational facilities at their own
expense?

Whether or not freedomto hold opinion aod receive and impart ideas is not
tantamount to imparting knowledge, and whetliehs right does not come within

those protected by Section 36 (1) of the Camstit of the Federal Republic of

Nigeria.
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Vi.

Vil.

If the reference in (3)is answered in the affitive, whether every person or
organisation shall not be entitled to own, estaldisd operate any institution for the
dissemination of such knowledge within the megrof Section 36 (2) of the
Constitution of the Federal Republic of Nigeria.

If the reference in (4) is also answered indfiemative, whether the requirement of
obtaining the consent of the State Commissionerigeed for in Section 39 (1) (b) of

the Education Law Cap. 37 Laws of the Lagos StaMigeria, 1972 as additional
conditions for the establishment of a new privedacational institution is
unconstitutional and as such invalid.

If in the light of the answer to the referer{@¢ to (5) above, whether the content of

the Circular Letter dated 2®61arch, 1980 has not threatened or are likely fionge
the fundamental right of a citizen of a State ekffom of expression as prescribed by
Section 36 of the Constitution of the Federal Réipudd Nigeria.

If in the light of the answer to the referenog6) above, whether or not the plaintiffs
are entitled to the reliefs sought in their origing summons.

HELD:

1.

The basic principle of interpretation and stomction of any legislation, be it a
Constitution or any statute, is the same:

(a) Constitution must therefore be interpreted amalied liberally. A Constitution
must always be construed in such a way that ieptetwhat it sets out to protect
or guides what it setsout to guide. By viéry nature and by necessity a
Constitutional document must be interpretechblyp in order not to defeat the
clear intention of its framers.

(b) The words used in a Constitution are necegsgeiheral and recourse must be
made not only to the past but also to the preséetever necessary or desirable
in order to get the true meaning and intent ofitiserument.

*k%k

No provisions of Chapter Il - can override or inhibit the provisions of Chapter ¥ o
Fundamental Rights. In particular, no legislatiommplementing the provisions of
Section 16 and Section 18 can override theipians of the Fundamental Rights
enshrined in Chapter IV.

The establishing and running of primary antbsdary schools, if undertaken by

government isa social service, but if urnaleh by a private citizen, could be an
economic activity under Section 16 of the Congtitut
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10.

The educational objectives under Section 18 loé Gonstitution are a directive to
government and not to private citizens.  gbeernment is enjoined to provide
educational opportunities free of charge wheracficable; andif by so doing the
business of running schools becomes unprofitaltheen it is for the proprietors to

consider whether they should continue with suchuwes or not.

It is not our system that a child or any citifenthat matter is a mere creature of the

State. In our system, the State has no righttesfere with the freedom or any other
constitutional right of the citizen save as allovizy the Constitution itself. In our
system, there is mutual and co-existing relatignsr which the State owns the
citizen and the citizen also owns the state antl gacst protect the interest of the

other.

A school must be accepted as a medium f@ dissemination of knowledge,
information and ideas.

The freedom of expression enshrined in the Sation 36 is intended to cover all
persons and organisations who may or may not hayelieect connection with the
press.

Section 18 of the Constitution cannot, nor iditended in any way to minimize or
abrogate the enjoyment of the right of freedomxgiression guaranteed by Section
36 of the Constitution.

Section 16 of the Constitution, which stdlupports free enterprise, aipdo facto
allows the plaintiffs, in this case to carry onittosen economic activity, namely

the establishment and operation of primary sswbndary schools cannot be
impeached on the ground that Section 18 prosdparately for the educational
objectives. If this is so, then, the rights of giaintiffs to own and operate schools

must be protected from being abolished by the gowuent.

Sections 16 and 18 are complementary to edqehn.otWhile Section 16 enjoins the
State to participate in all the major and othetasof the economy, the citizen has
specifically been allowed to participate; if mothe major sectors, definitely in all
sectors of the economy which the National Addgmhas not declared as major
sectors of the economy.

Self Assessment Exercise 1.7:

With the aid of one ortwo selected case lawd)at does the constitution say about
Compulsory Acquisition of Property?
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4.0 CONCLUSION

Since the Constitution of the country is supremalkother laws, it means that it will
continue to guide our activities in the educatiodustry. Ignorance of its existence or
content is no excuse for teachers and other eduncptactitioners

5.0 SUMMARY

Fundamental Rights are also referred to as BiRights or Civil Rights or sometimes, as

Civil Liberties. They arelegal and consiitafl protections of individuals against
government. The cited cases have shown that fliegament of the fundamental rights

in the school system are being resisted and frovahég the courts.

6.0 TUTOR MARKED ASSIGNM ENT

1. List the fundamental rights contained in the 1988d¥al Constitution of Nigeria.
2. Relate the rights to education bingiany relevant case and its facts (6mks)

7.0 REFERENCES AND FURTHER READINGS
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Abuja: Federal Government Press.
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UNIT 2 FUNDAMENTAL RIGHTS OF STUDENTS AND PUNISHMENT
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Academic Rustication
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5.0 Summary
6.0  Tutor Marked Assignment
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1.0 INTRODUC TION

School children, like adults in the society, haghts as provided for in the Constitution.

They also have other rights by virtue of theirssads students, which non-school persons

are not entitledto.  Students do not forfélteir rights because they are in the school
compound. They have a status before the lakthwo of equal protection.  As such
students/pupils can seek reliance on the Niger@mmstution for their rights not to be
subjected to any infringements by unwarranted gpument.

2.0 OBJECTIVES
At the end of this unit, you should be able to:

* mention the fundamental rights of students/pupils;

» list those punishments in schools that violate amedntal rights of students/pupils;
* enumerate the guiding principles for administepagishment;

» list the different types of punishment in schools;

* explain the different types of punishment.

3.0 MAIN CONTENT
3.1 Fundamental Rights of Students and Punishments inchool Violating Them
In Section 33to Section 44 of Chapter IV tfe 1999 Constitution of the Federal

Republic of Nigeria enshrined the fundamental sgtftthe citizens. Below is each of
these rights relevant to education law and tgpes of punishment and practices in
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schools that tend to violate them in tabular fomfrigure 11.1. You will recall that these
fundamental rights were treated in Unit 2 of Modulile

Table 2.1:

Fundamental Rights of the Student and Punishmentsral

Practices that tend to infringe upon them in Schoal

S/N

Fundamental Rights

Punishments or Practices in Schools that Violate ofend to
Infringe on these Rights

Section 33: Right to Life

*Corporal punishment or any other form of punishiibat leads to the
loss of student s life or causes him permanenigdisfment.
*Maintenance of attractive nuisance e.g. umsgfiayground or
dangerous condition of premises that may causéadgaerous injury
to student etc.

Section 34: Rightto Digni
of Human Person

[V*Excessive or unreasonable corporal punishment.
*Shaving student s hair or cutting student stgkir fitin school
assembly or classroom in the name of grooming.
*Making a student go partially naked before othtedents for wearing
wrong dress.
*Using excessive or derogatory or dirty langgaon a student
presence of others that lowers his person befotieers or causes |
emotional disturbance.
*Teacher s assault and battery (trespass) on tisepef a student.

in the
im

Section 35: Right to Personé
Liberty

\*Barring a student from taking an examination cthi he has duly
registered for.
*Barring a student from graduation ceremoniesrafsatisfactory
completion of studies.
*Unreasonable detention of student after school.
*Refusal to issue or sign transfer certificate i fibrm approved by thg
Ministry of Education to a parent or guardian Iffaes owed the schod
had been paid.
*Refusal to issue a leaving certificate to @ipatthe request of
parent or guardian after all fees owed the schasldeen paid.

his

Section 36: Rightto Tfair
hearing

*Punishing a student (e.g., suspension,
him the opportunity of defending himself agaihe charges wh
should be made known to him in advance.

*Not following laid down procedure in punishifguspending or
expelling) a student.

*Not giving opportunity to astudent to caislwitnesses and to
question his accusers or those who must havei¢estfjainst him.
*Accusers taking part in the trial of students.

*Appoint as a member of an investigating paneta#f svho is a party
to or have a special interest in the incident theiminated the student
*Suspending or expelling or denying a student htrigithout formally
accusing him and allowing him to state his case.

expulsain.) without giving

ch

Section S/ Rightto  Privi
and Family Life

&Reading the private mails/letters of students beefielivering them to
the students.

*Asking students to submit their private letterd®mailed to a class
teacher unsealed, who reads them before mailing,ttienothing bad
is contained.

*Unnecessary or arbitrary searches (of studexes,
pockets) and seizures.

lockers or

Even

Section 38: Right to freedon
of thought, conscience 3

*Not honouring parents/guardians request to allogrtchildren/ wards
natttend only a particular religious denominatioreaiv&e.

religion

*Requiring students to take partin Sunday ises/or morning
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assembly worship where the religious observamekted to a relig
other than their own.

*Encouraging the formation of a particular igedus movement
school.

*Punishing students who refuse to recite the plexigktake part in the

flat salute.

on

na

7. Section 39: Right to freedon
of expression and the press

*Disallowing the formation of a press club or otlsecial or educative

clubs that are not prohibited by the law.

*Preventing students from expressing their opigjorin a peaceful
manner or in protest letter.

*Limiting and censoring the contents or opinionstifdents (which arg
not likely to cause abreach of the peace constitute libelo
immorality) in student s newspaper.

*Suspending a student for expressing his views tbedain practices
or aspects of the school administration.

8. Section 40: Right to peacef\
assembly and associations

I *Barring students from forming or belonging to sdalubs/societies of
their choice in school.
*Barring students from carrying out peaceful denti@ton or rally.
Conduct disruptive of good order on campus is motgeted.

*Forcing membership of a certain social schoobclon student (N.B.

The right to associate also implies the right nad$sociate).

9. Section 41: Right to freedon
of movement

*Excessive or unreasonable use of detention oe fatprisonment in a
school room or office as a form of punishment.

10. Section 42: Right to freedor
from discrimination

h*Refusing to admit a qualified student to youchaol on the basi
tribe, religion, political belief, state etc.
*Subjecting a student to disabilities or regtoias to which other
students are not subjected.
*Basing admissions on quota-system, particularipisithg candidates
with lower test scores and leaving unadmitted thvaigle higher scores
on the same test because of state of origin, eégjan etc.

5 of

Source:Peretomode, V. F

199BFducation Law Principles, Cases and Materialson Schools. Owerri:

International Universities Press

3.1.1 Parental Rights and Obligations

The parents who beget the children also have leglets and responsibilities in respect to
the education and upbringing of their children amalds. Education Laws of the various
States of the Federation make provisions for tiiet of parents to sue the public school

and/ or any of its employees, for

the violatiorthed rights of the child. For instance, the

Education Law (Cap 34) of Western Nigeria 1954u8tifes that..so far as compatible

with the provision of efficient instru
public expenditure, every pupil shal

ction and training and the avoidance of unreasonable
| be educated in accordance with the wishes of the

parent and in accordance with his age, ability and aptitude .

There are also relevant legal

parental oblbgati For instance, Section 372 of the

Criminal Code Ordinance Cap. 42 of the Laws tbke Federal Republic of Nigeria,

Volume 2 states:

Any person who being the parent, guardian or gbeeson having
the lawful care of charge of a child under the afggvelve years,
and having the ability to maintain such a childfwily and with-
out lawful or reasonable cause deserts the chddeaves it with-
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out means of supports, is guilty of misdemeanad, iariable to
imprisonment for one year.

3.2  Concepts of Corporal Punishment

Corporal punishment entails physical chastisemeatpupil. It is a punitive response to
student misbehaviour and even has an exten&i@ical support. Forinstance in the
Book of Proverbs (22:15 and 23:12.14), it is writte

Apply thine heart unto instruction and thine earthie words of
knowledge...foolishness is abound in the heartafil; but the

rod of correction shall drive it far from him....\WWhold not
correction from the child; for if you beat him withe rod, he

shall not die. Thou shalt beat him with the roand shalt deliver his soul
from hell.

Today, the desirability and effectiveness of pooal punishment have been called to
guestion. While some parents, teachers and schoghéstrators support its use, others
are strongly opposed to its use in schools.

In his work, the Practical Defense of Corpofunishment, Reinholz (1979) made the
following points in support of corporal punishment:

(2) nothing else has worked, and something withenimpact is needed;

(2) some students only respond to corporal puméstt, usually because that is what
they experience in the home;

3 corporal punishment is effective becausentikes students think before
committing the same offence, and,

(4) the use of physical punishment can bterdent to other students who might
violate a rule in the absence of such punishment.

On the other hand, Ratliff (1980) in his workied, Physical Punishment must be
Abolished, gave the following reasons for opposiagporal punishment:

(1) It is cruel and inhuman,;

(2) Unreasonable corporal punishment is too diffitolprove in court, and many
affected students and parents lack either the ledyd of court remedies or the
resources to pursue them;

3) Corporal punishment holds considerable pakfdr child abuse;
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4) The use of corporal punishment tends to beridisnatory, in that it is used more
often with younger children, boys and children frpoor home;

(5) There are more effective non-physical aHtves to correcting student
misbehaviour.

The debate on the desirability and effectiverdsgphysical chastisement of pupils
continues unabated. Those countries prohibitifg.g. Sweden and other Scandinavian
countries) consider it as constituting cruel andswal punishment to students. However,
those countries which do not prohibit it (sashAmerica) maintains that persons
imposing physical punishment could be suediéility if they used unreasonable
force (Gorton, 1983). While the courts will teahpt to establish reasonableness
unreasonableness by examining a number of factdrgese include:

(1) Whether the punishment isin accordance wsithool regulations and state or
school board laws on corporal punishment;

(2) Whether the punishment is in proportion toaffence;

(3) The ability of the child to bear the punishmbwptconsidering the age, sex, size,
physical, mental and emotional status of the child,

(4) The purpose of the punishment  whether retikibudeterrent or reformative, or
whether to gratify  teacher s passion or @gdesire to revenge an insult or
assault, and

(5) The duration and type of instrument used ferdaning (Nwagwu, 1987, p. 141).

In Nigeria, the administration of corporal Biment hasledto the loss of lives and
permanent injury or disfigurement of pupils. Theule of such unreasonable, brutal and
excessive corporal punishment has on several areakad to legal suits by parents or
guardians against the teacher concerned and SchiBoard or State Ministry of

Education. Most State Ministries of Education Nigeria have therefore responded by
restricting the category of staff who can admimighe cane. For instance, the 1989 Imo
State Education Edict (Miscellaneous Provisionafest that:

All punishment shall be reasonable, taking intooaict the
age and sex of the offender and the nature offfeaae.
Corporal punishment shall be administered onlyhey t
headmaster/principal or by a teacher authorizeklitmy
provided that excepting the headmaster/principaimnale
teacher shall administer corporal punishment cenaafe

pupil (p. 11).
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The Rivers State Ministry of Education circulatéetof May, 1984 even went further to
dictate the maximum number of strokes (6) that mag administered and the offences
that may attract such punishment.

The dangers and fears associated with CorporakRuongint are very real. For instance, a
student in Army Children s Primary School in G.RUAPort Harcourt, the Rivers State

capital, was flogged to death by an army cadfiwho was requested to administer the
cane by the teacher on a boy for alleged gambifirsghool (Tide, July 1, 1987). In an
earlier incident in Calabar, the capital of o€ River State, a teacher at Duke Town
Secondary School flogged a Form One Student, Gdkoa Akpan, 12 years old, with a

cane and she collapsed and became unconsciouslat&heied in hospital. Grace was

among four other students who were being punisbeddise-making in class.

In another elated incident, captioned: TEACHERB®AD FOR ALLEGEDLY

BEATING PUPIL TO DEATH, National Concord (Wednesd April 20, 1989, p. 9)
reported that Mr. Luke Madaki, a Grade One hwsler in Zangon-Kataf district,

Kachia Local Government Area, was arrestedthg police and charged to court for
allegedly beating a primary school pupil to death.

The pupil, Miss Rebeccah Woje, aged 14, wasnagpy four pupil at the Local
Education Department, Mabushikataf. The pupil a@sused of stealing one naira from
her home by a colleague. The master was repartebtheadmaster who discovered that

the girl actually stole the money. He asked héieton a school bench to be flogged and

he administered the beating.

The girl suffered from severe head injuries andesacuts on her back and buttocks as a

result of serious caning received from the headenasihe girl complained to her parents
two days later that she was yet to recover fronptireshment meted out to her by the

school s headmaster. Before arrangements werdudeaualcto take her to hospital which
was about 35 kilometres away, the girl died. Thi®asy on her revealed that she died

from multiple injuries as a result of severe beagtin

Furthermore, in the case of Fadahunsi Kokeri A.l. Ukhure and the Benin Board of
Education (1977), a student lost one of his eyeseguent upon the corporal punishment
administered by his teacher in the classroom. téaeher was charged for tort liability
and negligence. The teacher s action contravdreflihdamental right of the student

the respect for the dignity of the human perséreedom from any form of torture or
inhuman or degrading treatment and the right & Tihe Benin High Court awarded the
student N20,000 as damages.

In another similar case, Elizabeth Aliri v. hdcEkeoru, the plaintiff, a primary school
pupil, in the High Court of Imo State holden at @wesued the defendant as well as the
Director of Schools, Imo State and the Imo StateoSls Management Board, claiming
N4,000.00 as special damages for medical billsdyyntiother and N96,000.00 as general
damages for assault, battery and negligence whslited in the permanent loss of the
plaintiff s left eye.
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The teacher John Ekeogu had hit the left eye t¢ife Rliri, an eleven year old primary
school pupil with a cane causing her permarmguaty in 1987.  The flogging of little
Aliri was even without justification. You will rediect that this case was mentioned in

Module 2, unit 3. It was one of the case laws citecbnnection with assault, battery and
negligence.

The aforementioned are only very few of the nuousrcases of the beastly and brutal
actions and incidents of deaths that often accosnpaning. This is why the opponents
of corporal punishment would want it banned.

3.2.1 Guiding Principles for Administering Punishments

It is important that in developing a policy on coral punishment, the administration and
the education agency should consider a numberidinguprinciples. Gorton (1983, pp.
351-352) has identified the following ten guideBrextracted from various court cases
and often recommended by education authorities:

1. Corporal punishment should not be used at akkptxwhen the acts of misconduct are
so antisocial in nature or so shocking to dibwescience that extreme punishment
seems warranted.

2. The particular offences that will result wrgoral punishment should be specified.
Also, the nature of the corporal punishment whidlhlve permitted should be made
explicit.

3. Evidence that other non-physical methods weeal earlier in an attempt to help
improve his/her behaviour should be required betorporal punishment is
employed.

4. Corporal punishment should not be used in tisgsations where physical restraint is
more properly called for.

5. If possible, a neutral party, specifically idéat, should administer the punishment
rather than the person who was in conflict withshedent.

6. Corporal punishment should be administerdg oim the presence of another or
administrator (or parent) as witness, an individuao was not in conflict with the
student.

7. Exempt from receiving corporal punishment theteelents who have psychological
or medical problems.

8. Provide due process before administering tleporal punishment, including
informing the student of the rule that has beekdmopresenting the student with the
evidence indicating that the student has violatedtile, and providing the student
with an opportunity to challenge the allegation/anthe evidence.
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9. Specify the kinds of documentation that will bguiged for administering corporal

punishment, including those items specified in nan(B) above.

10. Forbid corporal punishment to be used on amainty basis for those students whose

behaviour does not improve after it has initialgeh administered.

Self Assessment Exercise 2.1:

What punishment and practices tend to infringenu these fundamental rights in
schools?

3.3

Types of Punishment

They include corporal punishment, suspensioeferdion, expulsion or academic
rustication.

3.3.1 Corporal Punishment, Suspension, Detention, Expulsh and Academic

(1)

(2)

Rustication

Corporal Punishment:

This has been discussed extensively in the unieuda®.
Suspension and Expulsion:

Suspension and expulsion are two other puniggponses or punishment
alternatives utilized by school administrators cases involving extreme
misbehaviours (assault or battery) upon a membstadff or some other person

on school ground, possession or sale of narcotidangerous drugs on school
premises, academic dishonesty, theft, damage twkphoperty, (female) student
becoming pregnant, etcSuspension generally connotes a temporary exclusion of
a student from school for a specified periodtohe (from one day to several
weeks), oruntil something is done by the staden his parent. According to
Ukeje (1993) Suspension implies temporary exclusion from school pagdihe
correction of some defect or completion of an itigagion. Suspension is not a
very good device for weak students. Unless ingas@vestigations other forms
of punishment may be more effective for weak sttglen

Expulsion connotes permanent separation  removing the istdicen school, on
a more permanent basis (Gorton, 1983: Reutter @mailkbn, 1976).

Most of Nigerian states have statutes related $pesusion or expulsion and the
procedure to be followed in arriving at that dem. For instance, in Rivers
State, Principals/Headmasters can suspend offestliignts for a maximum of
two weeks, during which a full report of the offens made to the Ministry with
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3)

recommendations for the ratification of the actidaken. Instruction to expel a
student from school must come from the State Minist Education.

Expulson isa more serious form of punishment thapsaosion. It isa more
permanent exclusion, at times for one year or ppemtly. Therefore, conditions

for expulsion must be set in the statutes eithéhefState Education Board or the
particular educational institution. In case of @sjon the right to be heard must

be observed because this may violate the chilghé to be educated.

But it is to be noted that the right of the chitdatttend school is predicated upon

his submission to appropriate rules and regulataord upon his presence not

being detrimental to the morals, health, orcation and progress of the other
pupils. This makes a hearing necessary and imgerati

Academic Punishment (Rustication):

Academic punishment may be given either for dao@c weakness or for
behavioural offences. For instance, academiobation may be a legitimate
punishment designed to get a pupil recogmearhportance of his academic
work. Again grades may be lowered in a courserasut of some disciplinary

problems rather than on the basis of academic fediace.

In extreme cases, certificates may be withheleh dact cancelled or withdrawn.
However, such extreme cases must be covered hyestat

The Education Law of Ogun State states as follewsspect of the procedure to
be adopted in the suspension and/or expulsiorstafdgent.

The Principal shall . have power of suspendinglpdpr any cause he
considers adequate, provided that he immediatelsgieasons in writing
to the board of governors of the school who shaknwithout delay to
discuss and take a final decision on such casdse Gbvernors may expel
a student provided:

(1) The student is allowed to state his case itingrito the governors;

(2) The Ministry s representative is given adequ notice of a meeting summoned for the
purpose of discussing the discipline of a pupil;

(3) A formal report of the governors decisiongcastained in the minutes of the meeting is sent
to the Ministry of Education, Abeokuta and to th@iBional Education Office without delay;

(4) The student and his parents are informed itingriof the Governors decision and of their
right to appeal against the decision to the MigistrEducation, Abeokuta .

School administrators and officials of the SchddEnagement Boards and those of the
Ministry of Education should proceed very cautigualmaking a decision to suspend or

expel

a student from a school because of d@heus nature of the punishment. These
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bodies must provide the due process safeguarddateahby Section 35 (right to fair
hearing) of the 1989 Federal Republican Constitutio

A reasonable number of students disciplinary casasdving suspension and expulsion
have been decided against school authorities/SgRmard/Ministry of Education not on

their merit but on the ground that fair hearing \dagied the student or the action was

taken against the principle of natural justice (fR&u& Hamilton, 1976).

The questions that the courts will ask are: wassthdent given oral or written notice of

the specified charges or misconduct against hinb?d the student have sufficient
opportunity to respond to the charges?  WasvJeng the chance to examine or cross-
examine those witnesses? Was he given the opjgrtarcall his withesses? Was his

side of the matter impartially considered befodeaision is taken to suspend or expel

him?

If the court found that the procedure followedhe entire decision-making process to
remove the student from school was notreasenabdir and just, it may declare the
action null and void and of no effect.

The result is that the Ministry and its agee@erepresentatives may be ordered to
reabsorb the student, even if he has comntitiedct of serious misconduct which
naturally should attract the penalty of suspensioexpulsion (see the following cases,

the State v. (1) the Principal, ljebu-Ode Gramnerd®l, Mr. A. Kehinde, (2) Mr. S.O.

Adelaja, Chief Inspector of Educaiton, (3) Coissioner for Education, Ogun State
(1982); Olufemi Ajayi and Morufu Olaiya v. The Peipal, ljebu-Ode Grammar School

and another (1982); Olajide Odutola Odunsi v. (i¢ Principal (A. Kehinde); ljebu-Ode

Grammar School and (2) Mr. S.O. Adelaja, Chiefspector of Education, Ogun State
(1982).

However, there are certain situations in which pchral due process cannot be insisted
upon. As Reutter and Hamilton (1976, p. 619) poiurtt students whose presence poses
a continuing danger to persons or property, ororgoing threat of disrupting the
academic process, may be immediately removed fotrod.

In such cases, it is important that the necessatigsnand hearing should follow as soon
as practicable.
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3.3.2 Cited Case Laws by Peretomode, 1992

3.3.2a Constitutional Law Enforcement of Fundametal Human
Rights Ministry of Education s decision to Expel 8condary
School Students and disallowing them from sittinghte G.C.E.
Examination without regard to the Principle of Natural Justice
will be declared null and void and of no effect

THE STATE APPLICANT
Vs.

(1) THE PRINCIPAL, 1JEBU-ODE GRAMMAR SCHOOL

(MR. A. KEHINDE)
(2) SO. ADELAJA, CHIEF INSPECTOR OF EDUCATION RESPONDENTS
(3) COMMISSIONER FOR EDUCATION, OGUN STATE

INRE: (1) ALHAJI FASAS AWOJOBI
(2) MADAM A. OTITOJU APPLICANTS
(3) YINKA BAKARE

(IJEBU-ODE HIGH COURT, ODUNS, J. 22/6/83  M/19/82)

FACTS:

The Ogun State Ministry of Education, Abeokptélished in a national daily the
purported expulsion of some students from Ij€ale Grammar School and the
disallowance of the students from sitting the G.Qdedinary level) examinations.

HELD:

(1) The school authorities were not under anyligabon to address invitation to the
offending students in writing.  The announcemeént the school assembly that they
should make themselves available was sufficient.

(2) There ought not to be any variation inadfffence for which the students were
accused and tried (in their absence) and the cgiefor which the Principal
recommended their suspension to the Ministry ofdatian.

(3) It is against the principle of natural justithat the accusers should take part in the
trial of the students.

(4) The decision to expel the three students frolnosl was taken in breach of the rules
of natural justice and is null and void and of flee.
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JUDGEMENT:

Odunsi, J.  On 17th May, 1982, the applicéited a motion ex-parte under Order 1
Rule 2 (1) of the Fundamental Rights (Enforcemeat&dure) Rules 1979 seeking leave

to apply by originating summons for certain ief/sl. ~ The application arose out of a
decision of the Ogun State Ministry of Educafi Abeokuta published in tiNtgerian
Tribune Newspaper of 13th April, 1982 purporting to expettain students from ljebu-

Ode Grammar School and disallowing those studeais §itting the General Certificate

of Education (Ordinary Level) examinations. n Ql8 May, | granted the applicants
leave to apply as prayed and | also orderedya sif all action relating only to the
exclusion of the students affected from the G.@QHEevel examinations. Each of the
applicants sued as the next friend of the studemterned.

The respondents to the summons as filed are: (1) Kehinde, Principal, ljebu-Ode
Grammar School, (2) Mr. S.O. Adelaja, InspectoEdiication and (3) the Commissioner
for Education, Ogun State. Presenting his caseAlllebayo, Learned Counsel for the
applicants stated that the application was broughder Order 1 Rule 2(1) of the
Fundamental Rights (Enforcement Procedure) Ri9&9. The applicants seek five
reliefs in each case and there is an affidavitzparagraphs:

Ground (a):

A declaration that the decision to expel the agpiis for the offence alleged, as contained on pagfehe
issue of the Nigerian Tribune of 13/4/82 weade in contravention of the fundamental sgift the
applicants as guaranteed under Section 33 of therfdin Constitution of 1979.

Mr. Adebayo submitted under this ground that thelents were never formally accused

of any offence and that they were not allowedstate their case orto call witnesses.
There is a counter-affidavit sworn to by MO. Odueko (Vice-Principal, ljebu-Ode
Grammar School) on "2 June, 1982; the two averments of the applicamthe said

paragraphs 10 and 11 were not controverted incthater-affidavit or anywhere else.

What Mr. Odueko saidin paragraph 6 of hisurter-affidavit is that the students
disappeared from the school after their occasionstonduct.

This, according to Mr. Adebayo, meant that the sthathorities knew that the students
were not in the school at the time they, (the sthathorities) according to paragraph 7

of the affidavits were announcing that the studshtsuld come forward. Mr. Adebayo
said that the school authorities should havet seritten invitations to the students
through the addresses of their parents and thee $ivis had not been done, the decision

to expel them without hearing their defence is @ytto the rules of natural justice. He
cited (1) Stephen O. Adedeji vs. Police Ser@dommission (1968) N.M.L.R. 102 in
support of his contention that the studentsvestitled to know the names of their
accusers and the allegations made against them.

Mr. Bakare s answer to this submission is tlsitice, as deposedto in Mr. Odueko s

counter-affidavit, announcements were made in sth@ol assembly, the students have
themselves to blame if they did not attend the leggassembly and thus put themselves
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ina position in which they could not hearamncements made there. | accept Mr.
Bakare s submission and | do not think that théaities of the school were under an
obligation to address invitation to the culpritsairiting since it was announced in the

school assembly that they should make themsehatahbie.

Ground (b):

The decision was also contrary to the rule of rdfuistice of nemo judex in causa sua in thatMr.
Kehinde (Principal) who is one of the accusers ootet the alleged investigation and also recomnende
the punishment.

Mr. Adebayo s submission on this head howevehdsds contained in paragraph 10 of

Mr. Odueko s counter-affidavit, the disciplinarynomittee set up to investigate alleged
students indiscipline and insubordination founel students to be persistent truants and
members of a terror group formed to molest botff ated students of the institution as
contained in Exhibit B, that is, the minuteslué tlisciplinary committee meetings.

A look at Exhibit B shows the column "Role playedthe boys", that Rasidi Bakare

was accused of smoking and abusing. V. P. Il abagghe games master, Mr. Odesanya
Monsuru Otitoju was accused of "fighting an R.S.8udent” whilst Fatai Awojobi s
name does not appear at all in that portion of BEXHB" dealing with the role played by
the boys. However, in the same Exhibit "B" whtre letter of the Principal of the
School, Mr. A. Kehinde appears, he recommenddlde Ministry of Education the
indefinite suspension of 21 boys including the ¢hrevolved in this application and their
withdrawal from taking the June 1982 G.C.E. exammamathrough the school. The names
of the boys and their offences as stated by thecial are as follows:

(1) Rasidi Bakare: persistent truancy, forming reotegroup, destruction of school
properties, rioting against R.S.S. students andbmg their school vans. Refusal
to take punishment from the school principal.

(2 Monsuru Otitoju: rioting against R.S.S. studentsashing their school vans and
refusal to take punishment from the Principal,

(3) Fatai Awojobi: ganging to fight and riot after thall match, persistent truancy
and refusal to take punishment.

The last namedis the student whose name ddesappearin the minutes of the
disciplinary committee meeting, as already estat Mr. Adebayo submitted that the
obvious differences in the role the disciplinarynittee said that the boys played and

what the Principal conveyed to the Ministry &ducation are enough to render the
decisions null and void.

Mr. Bakare said that the role alleged to have hayed by the students as contained in
the minutes of the disciplinary committee meetiiféeds from what would appear to be

the offences for which the principal recommendeadrtbuspension but he added that the
incessant student troubles in the school as cadamExhibit "C" formed the basis of
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the principal's recommendation. | do not see hagssant troubles into which it does not
appear any enquiries were held could justify vations between the offences for
which the students were accused and tried (in gience, rightly in my view), and the

offences for which the Principal recommended irthigspension to the Ministry of
Education.

A more serious irregularity was the fact thate Yhice Principal 1l and Mr. Odesanya
whom Rasidi Bakare was accused of abusing werert@aaniand member respectively of

the disciplinary committee. Mr. Oyekan, a memfe the committee also testified for
what may loosely be called the prosecution . Mikde agreed that this was irregular

but he submitted that a Court of law shouldble to vary the ambit of the rules of
natural justice according to circumstances.

| am of the view that the maxim nemo judex in causasua has been breached and that
for this reason, the decisions of the Ministry Bducation complained against cannot
stand.  The applicants also complained in Grdbitdat although the names of three
other students Segun Adeusi, Egbus Moses and kK@da@duwole were recommended

for suspension in the Principal s letter (Exhibjttkese names do not appear in the press
notice of the Ogun State Ministry of Education which the names of the expelled
students were published; the applicants therefileged bias.  Mr. Odueko s counter-
affidavit is completely silent about this allegatio

It seemsto methat the decision to withdrdagv tstudents from taking the G.C.E. OI/L
examination through the school (which is tbhmplaint in Ground C) followed as a
corollary to the recommendation for their indég suspension. The Ministry of
Education decided instead to expel the stude®isice as | have found, some of the
complainants sat on the disciplinary committeghich investigated the complaints
against the students and at least two of tjuekges also gave evidence against the
students, it ismy view that the students atéled to the reliefs which the applicants
seek on their behalf.

| therefore hold that the decision to expel thed¢hstudents affected by this application
(Monsuru, Otitoju, Rasidi Bakare and Fatai Awojdibdm ljebu-Ode Grammar School

as contained in the publication on page 6 of Nlgeerian Tribune of 13th April, 1982
aforesaid was taken in breach of the rules of mhjustice and it is accordingly declared

null and void, and of no effect.

The said order is hereby set aside.

The other decision to disallow the three studéots sitting for or taking part m the
June, 1982 G.C.E. O/L examination announced od 3tie May, 1982 is also hereby set
aside.

All servants, agents or representatives of j#eutOde Grammar School and/or the

Ministry of Education, Ogun State are hereby réséchfrom carrying out or otherwise
giving effect to the said decision.
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3.3.2b Constitutional Law Expulsion of Students
Right to Fair hearing in exercising Administrative
Powers and Discipline enforcement of Fundamental
Rights and approved Procedures must be observed

OLAJIDEODUTOLA ODUS (Master) Applicant
(Suing by his friend Madam Modupe Odusi)

V.
1. The PRINCIPAL (A. KEHINDE,
|IJEBU-ODE GRAMMAR SCHOOL)
2. S O. ADELAJA, CHIEF INSPECTOR OREDU., Respondents
OGUN STATE
(IJEBU-ODE HIGH COURT, SOGBETUN, J. 7/782)

FACTS

The applicants in the consolidated actions misbeth@and they were expelled and barred
from taking the 1982 GCE 'O’ Level. The panel that them consisted of two people

who testified as witnesses. The applicants wevenformally accused of any offence

nor were they allowed to state their case.

HELD:

(1)  The right to fair hearing cannot be brushed asidée determination of the civil
rights of a citizen, except it is so specificallppided for by the law.

(2) It is contrary to the principles of natural justioe a witness in a matter to sit as a
member of the investigation panel sitting in judgetnover the applicants.

(3) The school is only conduit pipe used by theidents to register for the
examination.

(4) There is privity of contract between the studemis &/ AEC.
JUDGEMENT:
Sogbetun, J. The learned counsel for the appidarthe above-mentioned cases under
Order 1 Rule 2(1) Fundamental. Rights (EnforcenReatedure) Rules 1979 requested
for leave to apply by originating summons for tbédwing reliefs:

(a) A declaration that the decision or purpodedision to expel the applicants as
students of ljebu-Ode Grammar School as contanedpage 6 of the issue of the
Nigerian Tribune of April. 13, 1982 is unconstitutal, null and void and of no effect.

(b) An order setting aside the said decision.
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(c) An order setting aside the further decisioulishllowing the applicants from sitting
for or taking part in the June 1982 GCE "O" Levghmination commencing on the 13th
day of May, 1982.

(d) An order restraining all servants, agentsepresentatives of ljebu-Ode Grammar
School or Ministry of Education, Ogun State or atlyer person or persons acting on the
said decision from giving effect to or otherwisgiementing the decision aforesaid.

(e) An interim order under Section 20 High Couridand Inherent Powers of the High
Court restraining the functionaries, servants @nagof ljebu-Ode Grammar School or
Ministry of Education, Ogun State or any othperson or persons acting on the said
decision from giving effect to or otherwise implamtiag the decision complained about
pending the final determination of the substanéipplication in this matter

After a formal argument before me the applicati@swuly considered and an interim

order was accordingly made in the first instaagainst ljebu-Ode Grammar School.
Subsequently an application was brought byrnkhcounsel to the respondents urging
me to rescind my former order because ljebu-Oder@rar School is a non-juristic

person. Due consideration was given to this argtirauedh | found legally that ljebu-Ode
Grammar School is a non-juristic person. My forroeter was therefore rescinded.

But in theinterest of justice, I|felt antenm order must be granted against the
respondents as disclosed above to enable the t Giourconsider the substantive issues
involved in the originating summons. This interrder was therefore granted on the
24th June, 1982 restraining the respondents opHigy person or persons acting on the
decision complained of by the applicants pendnagfinal determination of the
substantive action.

The learned counsel for the applicants said tietlecision to expel the applicants for

the alleged offences as contained on page 6 assie of the Nigerian Tribune on 13th

April, 1982 was made in contravention of the@amental Rights of the applicants as
guaranteed under Section 33 of the Nigerian Canitit of 1979. He explained further

that the applicants were never formally accussd any offence andthey were never
allowed to state their cases or call witness ify.d&le argued further that the expulsion
preceded a trial of the applicants for the offeradésyedly committed which, according

to him, is wrong in law and contrary to principlgfsnatural justice. From the documents
exhibited by the respondents, there is no prodfttiia procedure was followed and the

actual offences were not stated. Furthermores evidence was not stated. All these
according to him are contrary to the rule of ndtjustice. The names of eight persons

were mentioned as members of Investigating Partefia@ withesses were named. There

it was mentioned that seven boys and one baym frAdeola Odutola College were
involved in vandalistic act He stressed thatgheno evidence that the students were
present at the panel to defend themselves.

According to him the minutes were signed by tharahm@n and not by the secretary, and
this in his view is irregular. See Ridge v. Baldyi®64) A.C. 40 at 125. He argued that
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in exercising administrative powers roles gowvegrirundamental Rights must be
observed, but he regretted that in these cabesrules have not been observed.
Furthermore, he argued that some of the pemipte served as members of the
Investigating Panel such as Mrs. S. O. Oyekan arl Ddesanya were also witnesses.
Therefore he added they acted in two capaciistgly as judges and secondly as
witnesses. This, according to him, is contraryhi principles of natural justice.

Learned counsel also argued that the schoohodties have no right to terminate the
contract between W.A.E.C. and the students bedhesstudents paid personally to sit

for the examination and the school is just an ageservant in respect of the transaction.

He argued that it isonly WAEC that can teratinthe contract between it and the
students if the students are found guilty of maipcas.

Furthermore, the ljebu-Ode Grammar School andfoidty of Education unilaterally
withdrew certain names from the list of cantkdasuspended and some of those
suspended, now were never on the original listt aha@ matter of fact gave rise to doubt
as to the sincerity of the whole exercise. He stdghat the likelihood of abuse vitiates
the exercise of expulsion and makes it null and voi

Learned counsel also said that Exhibit "C" dé&acby the respondents to the counter-
affidavit says the Principal has the right to diicie. He argued that this right must be
exercised within the limit of the law. Section 82he exhibit states the details of the
power. He maintained that the slightest defectregularity in the exercise of the power

will vitiate the whole exercise of dismissal ospaension. He argued that the Principal

did not do what he ought to do according to law eeglilation. He therefore asked me to
guash the suspension and dismissal. In suppbrtthis contention he also directed my
attention to the case of Adeigbe v. Salami Kusid66) N.M.L.R. 284.

Learned counsel for the respondents on the bidned says that the totality of the
argument and submission of learned counsel tappécants is not that offences have
not been committed but that such offences havéeen properly tried.

In his own opinion, the school authorities not lggidicial officers have done their best

in the circumstances. He argued that if the Cleels that the school authorities have
done their best in the circumstances the Courtefuse to interfere especially where the
outcome could have been different if natural justias been fully observed.

The principle ofaudi alteram partemis subject to complexity. Even though the procedure
has not been followed, the students should stijdr@shed in a way so as not to defeat
the end of justice. In his opinion, law and mibyal must go pari passu and the school
must be given the residual power to punish so asiee as a deterrent to other students.
He urged that variation of punishment could be meddy the Court.

The whole of the argument of learned counsel the applicants revolves round

Fundamental rights relating in particular to tigho fair hearing. It can not be over-
emphasised that the Court of Law is establisheglitzd jealously against the civil rights
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of every citizen and to enforce at all times thaienable right to fair hearing. Section 33
of the Constitution of the Federal Republic of Nigel979 states very clearly that this

right to fair hearing cannot be brushed aside endétermination of the civil rights of a

citizen except it is so specifically provided for the law.

It is in compliance with this provision of the Cdifition that Section 32(1) (i) of Exhibit

"C" attached to this affidavit of the Principalppides in part that the governors may
expel a student provided: the student is altbwe state his case in writing to the
governors . There is no evidence that this proeedas ever followed in these cases.

| agree entirely with the submission of learnednsal to the applicants that the students

were not given fair hearing as provided by thve dad ‘the principles ofaudi alteram
partem were never observed. It is my view that theseqples can never and must never
be released in order to ensure that justice is dba# times.

It has been established without any contradictiat $ome of those who were witnesses

in this matter also sat as members of the Invastigg@anel sitting in judgement over the
applicants. This as a matter of fact is contraoythe principles of natural justice. This
situation cannot by any imagination be regam@efair trial especially when one
considers that the punishment meted out to theestads a grave one.

Even though the school authorities might have dbai best in the circumstances, this
being a Court of Lawand not Court of Moralighe principles of law cannot be
compromised or administered half way. Not onlyusin justice be done it must be
manifestly seen to have been done.

Exhibit B attached to the counter-affidavit ahe first respondent showed that the
Investigating Panel finished its work on 4th vidmber 1981, but the Ministry of
Education did not do anything about this reportlatout four months thereafter 30th
March, 1982. This inmy viewis not in kegpinith the spirit of the provisions of
Section 32(1) of Exhibit C which deplore delay.

If prompt action had been taken by the Ministryeofucation as expected that might have
given the applicants (the students) the opportunitggister for their examination with
WAEC as private students. Perhaps the authodgtaserned in future would guard

against such delay. There is no doubt about itttteastudents simply used the school as

a conduit pipe to register for the examination dregdte is privity of contract between the
students and WAEC only.

That being so the school lacks the power to g8tegstudents from sitting for such
examination already paid for by them. The publaatt page 6 of the Nigerian Tribune
dated 13th April, 1982 stopping the students frakirng their examination is ultra vires

and it is therefore null and void
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3.3.2c Disciplinary Action Taken Against Students
Students Expulsion Fair Hearing

OLUFEMI AJAY! (Master)
(Suing by his next friend, Mrs. Adebisi Ajayi,
and
MOROFU OLAIYA
(Suing by his next friend, Madam Skiratu Olaiya)
V.
THE PRINCIPAL, |jebu-Ode Grammar School & Another
(Ijebu-Ode High Court 7/15/82)

FACTS:

Some students of a Grammar School were expeligdw complying with the
principles of natural justice aradidi alteram partem.

HELD:

1. Thereis likelihood of bias in two tutors ohetschool who are on the disciplinary
panel to testify. Such a procedure offendsairesy the principle ofaudi alteram
partem.

2. Not to have formally accused the students alidwed them to state their case
offends against the principle of natural justice.

3. The Grammar School has the right to prevenagiicants from taking the G.C.E.
examination as its candidates if the School haeldagtocedurally.

JUDGMENT:

Sofolahan, J. - This originating summons is séqto leave of this Court which was
granted to applicants on the 13th May, 1982 &kearing an ex-parte motion seeking
certain reliefs and also to restrain the resporgdieain carrying out the threats published

in the Nigerian Tribune of 13th April, 1982, (i)@elling the applicants, Olufemi Ajayi

and Morufu Olaiya from the ljebu-Ode Grammar Schard (i) nullifying their entries

for 1982 General Certificate of Education (Osdin Level) examination which
commenced with effect from 13th May, 1982.

By virtue of Order 1 Rule 2(6) of the FundaménRights (Enforcement Procedure)

Rules, 1979 the leave granted had the effect aof injunction and as a result, the
applicants were able to commence their examinaabtise scheduled dates together with
their colleagues.

The application of Olufemi Ajayi suing by his ndsxiend Mrs. Adebisi Ajayi and Morafu

Olaiya also suing by his next friend Madam, Sikir@aiya were consolidated into one
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as all the papers to be used in respect of theapyptications are similar and there is no
difference * * *

The grounds upon which reliefs are sought in thersans on notice, issued on behalf of

tile applicants, pursuant to Order 1 Rule 2f1l)tbhe Fundamental Right (Enforcement
Procedure) Rules 1979 and against (a) Mr. KahinPrincipal, ljebu-Ode Grammar

School and (b) Mr. S. O. Adelaja, the Chigisdector of Education, Ogun State as
Respondents were four-fold, itemized as A, B, @, Brin the statement filed along with

the summons. | shall now consider the grounds.

1. Ground A, B, and D were taken and argued togefiterse were that:
Ground A:

The decision to expel applicant for the allege@wée as contained on page 6 of the issue
of the Nigerian Tribune of 13/4/82 was made in cavention of the Fundamental Rights
of the applicants as guaranteed under Section 88dfligerian Constitution of 1979.

PARTICULARS:

(1) Applicant was never formally accused of any offence
(i) Applicant was not allowed to state his case anldwiatesses, if any.

Ground B:

() The decision to expel the applicant was contrampéorule of natural justice of
audi alteram partem for reasons given in A (i) and A (ii) above.

(i) The decision was also contrary to the ruleradtural justice of rlemo-judexin
causasua' inthat Mr. A. Kehinde (Principal) who isemf the accusers
conducted the alleged investigation and also recena®d the punishment.

Ground D: Likelihood of Bias or Interest

0] in that the ljebu-Ode Grammar School authoritied/or the Ministry of
Education unilaterally withdrew certain namesoni the list of candidates
suspended and subsequently expelled.

(i) in that some of those expelled were never easlispended or accused of any
offence.

In arguing these three reliefs together, Mr. Manumatended that the applicants were

not given fairtrial as guaranteed under thagfitution, Section 33 of the Nigerian
Constitution of 1979, because the students wete informed when the enquiry about

them was to start. It is Mr. Mamora's view that shedents and/or their parents ought to

have been informed in writing to answer to tharges against them but this was not
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done. In support, he referred, to paragraphs 10of &pplicants’ affidavits the gist of
which was that the applicants were not accuseaypbéfence and also never appeared
before any disciplinary committee to give evidenc@answer questions and neither were
they asked to neither make any statement nor giyeegplanation in their defence.

Mr. Bakare's answer to these points is that thenrmamplaint of the applicants is that

they were not given a fair trial as guaranteed utitee Constitution, Section 33(1) of the
1979 Constitution which leads to the maxim audi alteram partem but Mr. Bakare went
further to say that after the students (includimg applicants) had caused disruption of
classes and performed all sorts of vandalisney tlabsconded from the school: but
following the incident, the Principal of the Sch, Mr. Kehinde, made several
announcements in the School Assembly that pp&cants and others should come
forward to defend themselves but they refusedheglectedto do so. Therefore, if
applicants failed to come forward after being gittem opportunity, they would appear to
have waived their rights and cannot be heard tonptain that they were not given
opportunity of being heard.

Still on grounds A, B and D, Mr. Mamora complairtedt the procedure laid down in
Section 32(1) of Exhibit "E" of the counter affidawhich is an extract of the Education

Law of Ogun State giving direction on the cotiduof institutions, Governors was not
followed. The relevant section states:

"The Principal shall have power of suspending pufait any cause he
considers adequate, provided that he immediatelysgieasons in writing
to the governors who shall meet without delay szdss and take final
decision on such cases.

The Governors may expel a student provided:
(1) The student is allowed to state his case in writchthe governors;

(i) The Ministry's representative is given adequateaaif a meeting summoned for
the purpose of discussing the discipline of a pupll

(i)  Aformal report of the governors'decisioras contained in the minutes of the
meeting is sent to the Ministry of EducatioAbeokuta, and to the Divisional
Education Office without delay;

(iv) The student and his parents are informed iitirvgr of the Governors' decision and
of theirright to appeal against the decisitm the Ministry of Education,
Abeokuta.

Mr. Bakare, when "taken upupon this, he edmtely concededthat none of the
procedures laid down was followed.

On the question of bias, learned counsel to thaliégnt, Mr. Mamora, contended that
two of the members of the panel (out of the fivénesses contended to testify before the
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committee) who investigated the offences agairessthdents were also withesses to that
panel. They are Messrs S. O. Oyekan and T. Odes&hgae two, are teachers of ljebu-
Ode Grammar School. This, Mr. Mamora submitteferafs against the rule of natural

justice of being a judge in one's own case. Oheeetis the likelihood of bias, the whole

trial is vitiated. In further support of thlesbmission, Mr. Mamora contended that the
liebu-Ode Grammar School and the Ministry of u€ation unilaterally withdrew some
names from the list of candidates suspended arsgguéntly expelled.

For instance, from the list of expelled studentsvas published in Nigerian Tribune of

13/4/82 of applicants’ summons the names of Sedulewusi and Kolawole listed in
respondent s affidavit are missing and whereasvonames Adebowale Atunrase and
Ayorinde Ogunbanjo were published expelled. Tglin overall look of the whole
situation, it would be seen that there was no bimeaon the part of the respondents.

Mr. Bakare, in answer expressed the view thap#récipation of members of staff in
dual capacity (as witness and also members ofdhelpmay appear improper but does
not suggest a miscarriage of justice.

Examining these three grounds A, B and D and tbensssions of the two counsels, |
shall treat them as one because, from the argunthetsare inextricably interwoven. It

is my view that these student applicants were gpaaole, | repeat, parole opportunity to
come and defend themselves because, at thedfegbassion the only ready and
immediate means by which the erring studentsccbalreached was through
announcements on the School Assembly as deposeganagraph 10 of respondents

affidavit. The applicants were not around and calétefore not avail themselves of the
opportunity. Thisis their fault and they shbblame nobody. But, two pertinent
guestions are: (a) were these two applicants ltusied? and, (b) as provided by
Section 32(1) of the Education Law of Ogun state&J/e my doubts.

*** Out of those 21 names (in fact, they were o8y because the name Mr. Adewusi
was repeated twice) sent to the Ministry for fidiciplinary action by Mr. Kehinde, the
principal, only eight students were actually traadl the two applicants, Olufemi Ayayi

and Morufu Olaiya were not included as having Bieed".

I can now see the inconsistency referred to byNd&mora. The records clearly showed

that no offences were preferred and tried by tBesciplinary Committee against these
two applicants. Apart from the fact that the Proatihas not fulfilled the procedure for
the trial contemplated in Section 32(I) find that of the eight students who were "tried",
only six names were included in the list of namiesxpelled students. This shows real
inconsistency and it is enough to vitiate the I'trili is also clear to that the trial was not

in the manner prescribed by the Law and that wasIvglaid earlier that the applicants
were only given parole opportunity to come androffieir defence; but this is just only

not good enough but not in accordance with the Law.

The so-called trial cannot be sustained becausanacannot be a judge in his own cause.
Both MessrsS. O. Oyekan and T. A. Odesargdeachers in ljebu-Ode Grammar
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School and are also members of the trial cdtesi the main complaint of the
respondents against these students is that théatal of the students' behaviour is a
disgrace to the School and it is the reputatiothefSchool that the Principal and these

two teachers as well have interest to protaod it is the involvement of each of the
students that the panel was out to enquire interd&fbre there is the probability of bias

in the eyes of a reasonable person.

The case of Dr. M. O. Alakijav. Medical Diglinary Committee (1959) 4 F.S.S is
relevant where it was held that although the ewdeatid not disclose that the Registrar
actually took part in the committee's delibersi nevertheless, his mere presence

thereat offended against the principle that justicet not only be done but must also be
manifestly seento be done and that the presacthe registrar was contrary to the
principle of natural justice. The position is eweorse in this case because both Messrs.

Oyekan and Odesanya, teachers of the compipstimool not only testified but

effectively took part in the recommendation to dissrthese students. The possibility of

bias need not arise from personal interest but lneague merely to the capacity in which

an individual is acting.

"In considering whether there was a real likelihobtias, the court does not look at the
mind of the justice himself or at the mind of thea@man of the tribunal or whoever it

may be, who sitsin ajudicial capacity. dbes not look to see if there was a real
likelihood that he would favour one side at theenge of the other. The court looks at
the impression which would be given to other peopEven if he was as impartial as
could be, nevertheless, if right-minded perssasld think that in the circumstances,
there was a real likelihood of bias on his pagntthe should not sit. And if he does sit,

his decision cannot stand.

There must be circumstances from which areddemaan would thinkit likely or
probable that the justice, or chairman, as the ocasebe would, or did, favour one side

unfairly at the expense of the other. The court wibt enquire whether he did, in fact,

favour one side unfairly. Suffice it that reasomapéople might think he did. The reason
is plain enough. Justice must be rooted in confideand confidence is destroyed when
right-minded people go away thinking "The Judge hiased".

It is clear to me that the Disciplinary panelt sep by the authorities of the ljebu-Ode

Grammar School did not satisfy the above testthdrinstant case, | find it difficult to

accept that thetwo teachers will be able tworde themselves of any prejudice

particularly when they have been plagued bgredipect, acts of vandalism which can
really do incalculable damages to the reputatiothefschool they are associated with as

teachers. What is more, the Chairman of the Ingastig Panel was Mr. O. O. Odueko

and he is also the vice principal of the schoélso Mr. Olufowobi will naturally be
disappointed that the students had fought argtatied the school at a football match

with another sister school. All these members efgthnel will, in my view be biased and

it will be difficult not to conclude that "the ingggating panel is biased".
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All these apart, Section 32(1) quoted from the E&dioa Law of Ogun State specifically
gave directions on the procedure to be adoptetid¥Ptincipal in suspending students of
institutions. As Mr. Bakare agreed, the proceduaid down were never followed
Ignorantia juris non excusat (ignorance of the law excuses no man). The fattahman
does not know the law is no excuse for him tomitm a crime and the court will not
condone it. Failure to observe the procedure taynd a procedure which affords two
parties to a dispute the opportunity of faiatieg cannot be slightly overlooked and
neither could the irregularity be condoned. Whatukstantial justice? | will venture to
say that there are two essential elements of suitpustice and these are:

(a) the roles of audi alteram partem i.e., badesmust be heard; and,
(b) "nemo judex in causa sua no man shall be jutddes own cause”.

As regards the second principle, such panel, likes€r's wife should be above suspicion.

On the whole, the respondents' authority has fadezbserve their own regulation which
is fatal-to their case. But, | may suggest thdutare, incidents of serious cases of this

nature should be investigated by independent opergreferably form the Ministry of
Education or another sister school in order toteraa atmosphere of fairness.

Ground "C" that:

"The ljebu-Ode Grammar School authority or the O§tate Ministry of Education has

no right to terminate the contract between aalicant and the West African
Examinations Council by preventing applicant nirositting for or taking part in June
G.C.E. 'O’ Level Examination" starting on 15/5/82.

This was taken solo. Mr. Mamora contended thaheeithe ljebu-Ode Grammar School

nor the Ogun State Ministry of Education had righterminate the contract between the

applicant and the W.A.E.C. by preventing theamfr sitting or taking part in General
Certificate of Education (Ordinary Level) examioas because the applicants paid their

fees personally to W.A.E.C. and have not beenygaflany examination malpractices.

| think this statement should be modified, beedms Section 7 of Exhibit F i.e., in
respondents' counter affidavit, the School wouldehiaeen competent to take action as
specified therein, which says that:

"A pupil duly entered as a candidate for the exatiim, must be permitted
to take the examination as school candidate uebgsslled by the Head of
the school for gross misconduct before the exanonat

If the authorities of ljebu-Ode Grammar Schoohd lacted rightly procedurally, i.e., in
accordance with the provisions of Education Lawti8a32 (1) or the Education Law of

Ogun State, the Grammar School would have beght rto prevent the two applicants
from taking the examinations. Thereafter, it will & matter between the applicants and.

the W.A.E.C. Nevertheless, | have stated, thaGtsenmar School through its authorities

acted improperly, and, in any case, the redpois in paragraph 23 of their counter
affidavit stated that the applicants are:

138



"not barred from sitting the examination but belragred from taking it as
.School Candidate..."

Just aword about Morufu Olaiya. This applicamtiong with other students, was
convicted of acriminal offence. They all pled guilty and by the decision of Mr.
Odubekun, Magistrate, they were each boundtovekeep peace and be of good

behaviour for 12 months in the sum of N200.00 asdraty in like sum. Each accused

was also given, four strokes of the cane by the®dl observe that this judgement was

delivered on the 9th December, 1981.

At that stage, Morufu ought to have been dismigsmd the School but the authorities of
liebu-Ode Grammar School kept him on and sugdemoke up in May, 1982 to
recommend him for dismissal when no known offerveese counted against him since
December, 1981 after he was convicted. He shuoale been left alone. |take the
attitude of the respondents as a waiver of thghts.

Once the respondents have waived their rights,isi wrong and it is even against the
principle of natural justice and equity, to pungsman twice for a single offence because

it is clear that Morufu stands convicted of artnal offence even though it isa
misdemeanour. That is sufficient life punishmemtHon and others unless the conviction

is quashed on appeal.

On the whole, |have no hesitation ingrantiad the prayers of the applicants and
dismissing the respondents' objections to the effet:

(@) the decision to expel the applicants, Olufedyayi and Morufu Olaiya as was
published in the Nigerian Tribune of 13th Aprill982 at its page, 6 is hereby
declared to be of no effect ,and therefore null\amd,

(b)  since the applicants have completed writing the€.&. O Level Examinations,
the School authority and/or the Ministry of [Edtion are hereby ordered to do
nothing that will jeopardize the interests of #pplicants with the WAEC. The
applicants are deemed to be among the officiahdicates of the ljebu-Ode
Grammar School and the authorities of the Schdbkir agents, servants or
representatives including those of the Ministrjediication are hereby restrained
from giving effect to the decision in the afaspublication (Exhibit "A"in
applicants affidavit).

| wish to say that the applicants successi@ther due to their ingenuity or the
righteousness of their case nor is it due to thekwess of the respondents own case but

the case turned out to be what it is because thedbauthorities failed to follow the laid

down procedure for suspension and/or dismissat@sded for by their own law. There

is nothing for these applicants and/or their re&gito jubilate upon.

The complaints against them are heavy and distgr@ihey give rise for greater concern

about the future of these young generations, iwwaktheir acts of vandalism, vulgarism,
wanton destruction of properties and utteregjard and contempt for constituted
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authorities. They should bow their heads in sharibose who have control over them,
who are the guardians of these students shouldfpraychange of heart. Today, they

have succeeded simply because the law is an dstuarto no fault of its own, it has
permitted unconsciously the iniquities of thesedads that go under cloak of students
exuberance. Today is theirs, but it will not beaidhe time unless they have a change of

heart and repent immediately.

3.3.2d Bible Reading in Public Schools Conflicts
with the Free Exercise of Religion

SCHOOL DISTRICT OF ABINGTON TOWNSHIP)
PENNSYLVANIA V. SCHEMP (1963)

The Supreme Court confronted this question: Ddemnarequiring that public Schools

begin each day with a short reading from the Bibig,permitting parents to have their

children excused, conflict with the first Antgnent, that is, the freedom of religion?
The Commonwealth of Pennsylvania had a law that: rAaleast ten verses from the

Holy Bible shall be read, without comments, atdpening of each public school on each

school day. Any child shall be excused from sweddmg  upon the written request of

his parent or guardian .

A Unitarian family named Schempp objects to thkgy.  They filed suit against this
Bible reading by intercom, chargingthat schdBible reading violated their religious
beliefs. The Commonwealth of Pennsylvania, orother hand, argued that the exercise
was not required and that the constitution hatd meant to forbid religious exercises.
According to the Commonwealth, the constitutiong@irforbade favouring one religious
over another. No where, it claimed, does tbanstitution forbid religious and moral
teachings in the public schools, provided they dot single out one religion for
preference!

The issue was, did the Pennsylvania statute vitietdirst Amendment s establishment
clause?  The Supreme Court s answer was yes.coline ruled that the establishment
clause had definitely been violated.  Although noted, the place of religion in our
society is an exalted one , the court majority tieét in the relationship, between man

and religion, the state is firmly committed to aipon of neutrality .

3.3.2e Official Prayer adopted by a School Distrido be
Recited by Students of Public Schools at the begimy
of each day is an encroachment of Freedom of Relagi
ENGEL v.. VITALE
SUPREME COURT, 370 U.S 421 (1961) U.S

The State Board of Regentsis a government ggetreated by the New York
Constitution and to which the New York legisl@&uirad granted broad supervisory,
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executive, and legislative powers over the Stageldic school system.  The regents
composed the following prayer, which they recomneshand published as a part of their

Statement on Moral and Spiritual Training ihe Schools : Almighty God, we
acknowledge our dependence upon Thee, and we bebld$sings upon us, our parents,
our teachers and our Country .

The Board of Education of Union Free Schoolstiist, No. 9, New Hyde Park, New
York, acting in its official capacity under tetate law, thereafter, directed the school
district s Principal to cause the prayer to be séodd by each class in the presence of a
teacher at the beginning of each school dayshortly after the practice of reciting the
prayer was adopted by the school district, thremta of ten pupils brought this action
against it in New York courts, insisting that theewof the official prayer was contrary to

the beliefs, religions, and religious practice$ themselves and their children.
Specifically, the parents challenged the constihality of both the state law authorizing

the school district to direct the use of the praggyublic schools and the school district s
regulation ordering the recitation of the prayettio& ground that these actions of official
government agencies violates the part of the Rins¢éndment of the U.S. Constitution

that commands that Congress shall make no dapecting the establishment of
religion . The state courts of New York ruled thatther the statute nor regulation was
unconstitutional and the U.S. Supreme Court revittliese rulings.

Black Justice *** We think that by using its pubBchool system to encourage recitation

of the Regent s prayer, the State of New York luapeed a practice wholly inconsistent

with the Establishment Clause.  There can, corse, be no doubtthat New York s
programme of daily classroom invocation of Godesbing as prescribed in the Regent s
prayer is a religious activity. It is a solemn @b, a divine faith and supplication among
other things for the blessings of the Almighty. ***

The practitioners contend, among other things, tth@tstate laws requiring or permitting
use of the Regent s prayer must be struck outvadadion of the Establishment Clause
because that prayer was composed by governmefitahlsf as a part of a governmental
programme to further religious beliefs. For tr@agon, petitioners argue, the State s use
of the Regent s prayer in its public school sysbeeaches the constitutional wall of
separation between church and State. We agredhwitltontention since we think that
the constitutional prohibition against laws resperan establishment of religion must at
least mean that in this country it is not pdrthe business of government to compose
official prayers for any group of the Americapeople to recite as a part of a religious
programme carried on by government (emphasis added)

(Here the court exhaustively reviewed the histdrthe establishment of the Church of
England in 1548, the struggles that ensuedhgldhd as aresult of this action, the
establishment of various official religions by tt@onial governments in this country,

and the bitter resistance that such religions rfrelm minority religious groups. The
court then continued):
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Thereisno doubt that New York s state prayegmmme officially establishes the
religious beliefs embodied in the Regent s prayerThe respondents argument to the
contrary, which islargely based upon the cotv@ that the Regents prayer is non-
denominational and the fact that the programmedifiad and approved by state courts,

does not require all pupils to recite the prayar permits those who wish to do soto
remain silent or be excused from the room, ilgathe essential nature of the

programme s constitutional defects. Neithee fd#tt that the prayer may be

denominationally neutral nor the fact that albservance on the part of the studentsis
voluntary can serve to free it from the limitatiaf¢he Establishment Clause, as it might

from the Free Exercise Clause, of the Fourteentler#dment.

*** The first and most immediate purpose (of theuReenth Amendment) rested on the

belief that aunion of government and religiendsto destroy government and to
degrade religion. (Emphasis added).

*** The history of governmentally establishedigeon, both in England and in this
country, showed that whenever government had atsedf with the particular form of
religion, the inevitable result had been that d recurred the hatred, disrespect and even
contempt of those who held contrary beliefs. e history showed that many people
had lost their respect for any religion that hd@deupon the support of government to
spread its faith. The Establishment Clause tharsdst as an expression of principle on
the part of the Founders of our Constitution tledigion is too personal, too sacred, too
holy, to permit its unhallowed perversion by alawagistrate. Another purpose of the
Establishment Clause rested upon an awarenedsstbrical fact that governmentally
established religions and religious persecutionsagal in hand (Emphasis added). The
Founders knew that only a few years after the BifdRommon Prayer became the only
accepted form of religious services in the egghbtd Church of England, an Act of
Uniformity was passed to compel all Englishmentteral those services and to make it a
criminal offence to conduct or attend religioushgaings of any other kind a law which
was consistently flouted by dissenting religiousugs in England and which contributed
to widespread persecutions of people like JohanyBn who persisted in holding

unlawful (religious) meetings *** to the great tlisbance and distraction of the good
subjects of this Kingdom. ***

It has been argued that to apply the Constitutiosuch a way as to prohibit state laws
respecting an establishment of religious servingsublic schools is to indicate a hostility
toward religion or toward prayer. Nothing, of ceeircould be more wrong. The history

of man is inseparable from religion. And perhadps not too much to say that since the
beginning of that history, many people haveodly believed that More things are
wrought by prayer than this world dreams of. *Itfs neither sacrilegious nor anti-
religiousto say that each separate governmantthis country should stay out of the
business of writing or sanctioning official prayarsd leave that purely religious function

to the people themselves and to those the peoplesehto look to for religious guidance
(emphasis added).
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It is true that New York s establishment of its Beigs prayers as an officially approved
religious doctrine of that State does not amourat total establishment of one particular
religious sect to the exclusion of all others thia¢ governmental endorsement of that
prayer seems relatively insignificant when compdeetthe governmental encroachments
upon religion which were commonplace 200 years ago.those who may subscribe to
the view that because the Regents official présyeo brief and general, there can be no
danger to religious freedom in its governmentdtablishment, however, it may be
appropriate to say in the words of James Madig@atthor of the First Amendment:

It is proper to take alarm at the first experimentour liberties. ***Who does not see
that the same authority which can establish Clangly, in exclusion of all other
religions, may establish with the same ease arjcplar sect of Christians, in exclusion
of all other sects? That the same authority whaxh force a citizen to contribute three
pence only of his property for the support of ang establishment, may force him to
conform to any other establishment in all casestsdwver?

The judgement of the Court of Appeal of New Yorkesersed and the cause remanded
for further proceedings not inconsistent with thsnion.

Self Assessment Exercise 2.2:
What is corporal punishment?
4.0 CONCLUSION

The school has the responsibility to ensure thexetis order and decorum in the school.
It is only under such a situation that teaching l@adning can take place. The students
have different background and the school has anéesregulations in place to check the
excesses of deviant students. In doing this howekemrights of the child should not be
infringed upon except where it is proved thaiclhs rights interfere with the proper
education of the child.

50 SUMMARY

In this unit, we reminded ourselves of the fundatalemghts of students and tried to look
at some punishments in schools violating them. efal rights and obligation were also
considered.

The concept of corporal punishment, guiding@ples for administering punishments

and the types of punishment were discussed. Céed laws and Education Laws were
reviewed to further enlighten us on the need fotioa in meting out punishment.

6.0 TUTOR MARKED ASSIGNM ENT

Briefly explain the following other punishments:

(a) Detention
(b) Suppression
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(c) Expulsion
(d) Academic rustication.
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UNIT 3: LEGAL ISSUES IN TEACHERS CONTRACT/ EMPLOYMENT
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1.0 INTRODUC TION

The employment of teachersinto public instdns is based on the law of contract,
contract between the teacher and the approprigenmation. The basic law related to a
binding contract is applicable to those made byoSthBoards. A knowledge of some of

the basic concepts of the law of contract is tleeeehecessary in understanding teachers
contract employment and termination or revocatibsugh contracts.

Even when teachers have been employed, their rightdleges and benefits ought to be
protected by the government and the law.

2.0 OBJECTIVES
At the end of this unit, you should be able to:

» define the term contract;

» explain the elements requisite to the validity btantracts;

* enumerate the rules to be observed with regaréféo and acceptance;
» discuss the ways a teaching offer may be terminated

* explain some terms associated with employmenpr@)ation; (b) tenure; (c) offeror,
and (d) offeree.

145



3.0 MAIN CONTENT

3.1 Teachers Employment

Contract is more than a mere agreement or pesfistween persons and groups, or
between a person and a body. It is a promisetafggomises creating a legal duty of
performance . Th&unk and Wagnall New Encyclopaedia describes the term as an
agreement that creates an obligation bindinqiugbe parties thereto (p. 7). The
Webster New Twentieth Century Dictionary of the English Language (1980, p. 396)
defines it asan agreement or covenant betiva@nor more persons, in which each
party binds himself to do or forbear some act aaheacquires a right to what the either

promises (p. 396).

In legal terms, contract may be defined simply emehprehensively as a legally binding
agreement between at least two parties, imgoghts and obligations on the parties
which will be enforced by the courts. Thus, sometacts may not be enforceable in a

court of law. In other words, while everyontract is based on an agreement of the
parties, not every agreement between pagirscessarily a contract (Frank, 1975, p.
80). Most contracts can be made by way I§grain writing or evidence of positive
conduct) or in a particular form, such as undel, seavriting or evidence by writing.

3.1.1 Reaquisite to the Validity of all Contracts

There a number of elements requisite to the iglicbf all contracts. Reutter and
Hamilton (1976) have identified five essential regoments that must be fulfilled for a
contract to be valid. They are:

(1) Mutual assent (i.e., offer and acceptance);
(2) Consideration;

(3) Legally competent parties;

(4) Subject matter not prohibited by law;

(5) Agreement in form required by law.

Mutual Assent means that there must be a meetitigeahinds , i.e., the parties must

have reached or deemed to have reached an agre@nernparty (the employer) must

have made a binding offer and the offer must hdaen accepted by the other party
concerned (the employee). The parties must agée the subject covered, the
conditions of service, including remuneratiansl other benefits, time of performance
and other details.

Consideration refers to the price which eadle pays and the advantages or benefits
each side enjoys for the promise or performandbebther. Usually, consideration is
something of value money orthe equivalentkiiml (merchandise or services).
Promises to make gifts or to perform gratuitousises are not contracts because they

are not supported by consideration (Ibid, p.318).
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Competency of Parties refers to the fact that tHréigs to the contract must possess legal
capacity to enter into the contractual obligaticrisus, a Schools Board has legal power

to enter into valid Contract in areasit hasrbeso legally empowered by the
instrumentalities of the state that created it, #unedother party must be legally competent

to bind himself or herself or corporation ircku an agreement. Contracts beyond the
power of a Schools Board areultravires and are not enforceable. Furthermore, no
agreement can result in an enforceable contralog iexecution of its terms jgohibited

by law. Finally, the contract must be made by the partmetiseparticular form (e.g.,

written form) required by law.

It is important to note that the absence of onmore of these elements does not in every
case destroy the validity of the contract; s#mme cases the element may be so
fundamental that its absence will render thdre@h void, while in others the absence
may merely make the contract voidable (Major, 19/8,4). Similarly, Frank (1975, p.

84) points out that in any contract where one efdbsential features of a valid contract is
missing, it may either beoid, voidable or unenforceable.

A contract, accordingto Frank, issaidto ba&lif it lacks one of the essential
ingredients, so that in reality it does not extstlh A contract which isoidable is one

that is valid to start with but which may be brotighan end (or violated) at the option of

one of the parties. If that party exercistgs option, the contract will ceaseto be
operative from that time. It is unenforceable isiperfectly valid in all respects, except

for the fact thatit cannot be enforced by actiom in law. This will be the caseif the
party wishingto enforceit lacks some particiyge of evidence (e.g., evidence in
writing) which is necessary for the enforcementhi$ type of contract.

3.1.2 Offer and Acceptance of Contract

The definite rules to be observed with regardfterand acceptance have been
succinctly summarized by Westwood (1975, p. 31pylére:

Offer

1. The offer (the statement of a willingness tdband on certain specified terms) may
be made either to a definite person (a specditer) or to individuals generally
(general offer), but thereisno contract lunti is accepted. In orderto conclude a
contract, acceptance must be by the person sphadiievhere the offer is addressed
to a group of people, by any member of the grouyleere the offer is general (to
the world at large), by any member of the publigvtiom the offer is made and who
has knowledge of the offer. An offer of a rewardrte finder of some lost property
would fall into the third category. The offer mig communicated to the offeree or
to his agent.

2. The offeror may attach any conditions andgnibe any terms of acceptance, but
they must be notified to the offeree.
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3. The offeror cannot bind the offeree unless thesmime positive form of assent on his
part. In other words, the conditions will be bimglion the offeree if he accepts the
offer.

4. The offer may be revoked at any time before ptecee.

5. Revocation must be communicated before acceptdimat is, if an offer is revoked
by an offeror after it has been accepted by arredfeeven before the latter assumes
duty, the offeror can be sued for a breach of emntr

6. The offer must not be vague, and must be suatidébal consequences may ensue.
Acceptance

7. Acceptance must be unconditional. Frank (198&)tp out that where the offeror has
laid down how the offeris to be accepted, @beeptance must comply with the
offeror's requirements, otherwise it will not bdigaA conditional acceptance by the
offeree amounts in law to a rejection of thieigf coupled with the making of a
counter offer.

8. The offer can be accepted only by the perdon whom it is made (if madeto a
particular person) and acceptance must be comuatigoic by words or positive
conduct. Offers made by Schools Boards to paiknteachers are often specific
offers.

9. Acceptance must be within the time stipulateditinin a reasonable time, if no time
limit is imposed.

10. Acceptance cannot be revoked.
3.1.3 Termination of Offer

Redmond and his colleagues (1979, p. 91) have gedwis with a number of ways by
which an offer becomes terminated. An offer, thihars stated, lapses:

@) If either offeror or offeree dies before gueace.

(b) If it is not accepted within

(i) the specified time (if any); or

(i) a reasonable time, if none is specified. Whatrsagonable time depends on the
facts. Five months has been heldto be an asoreble delay in accepting an
offer.

(c) If the offeree does not make a valid acceganr conditional acceptance.

(d) If the offer is subject to fulfilment ofa condition and the condition is not
fulfilled.

148



3.1.4 Probationary Period and Tenure

Tenure laws are referred to as continuing conteaes or pensionable appointment as in
the contract of Public Service in Nigeria. As Reramiand Ware (1970) rightly pointed
out, practically all tenure laws or pensionad@ointments require the staff newly
appointed to pass through a probationary periodrbefcquiring tenure status. In many
school systems in Nigeria, the probationary peisagvo years. In some school systems

the question of a period of probation is silemheaning that a qualified teacher once
employed is given permanent appointment withoutdpsubjected to the requirements of

a probationary period.

In school systems, where the probationary reqent exists, teachers acquire tenure
status at the end of two year probationary petsdally by a letter of confirmation from
the appointing body following a satisfactory rgpdrom the head of school where the
teacher teaches. It is crucial that a teacher dhoake all efforts to get his confirmation
of appointment letter from the employing schoolardcat the end of his/her probationary
period to avoid any complications, legal or othaeyiin his records in future.

It isimportant to note that it isfundamental education law that tenure cannot be
granted by negligence of the administration eoned or by default. Tenure can be

granted only by actual or implied policy properldministered by the employing body
concerned, except it can beshown that temasdeen obtained without the actual
confirmation papers because it has never beenrétotige of the employing body to send

such lettersin the past to those who havepteted probationary period and are yet

presently considered as being on the pensionapl@rament of the School Management

Board.

The probationary period is a very important triatipd for the teacher newly employed.
He/she has to do his/her work diligently and bdicated to his/her assigned
responsibilities because he/she can have his/lpgirgment terminated at the end of the
period or even during this period without any foltmearing and without stating reasons
for the dismissal.

However, after a teacher has acquired tenure statagination or dismissal is legal only

for certain Causes and after certain proceduresitizbe discussed later in the course
material. Thus a teacher on tenure or permamantonfirmed appointment "enjoys
certain privileges and immunities denied to hos probation or temporary
appointment” (Nwagwu, 1987, p. 47; Tenure laws giaample protect tenured teachers

from unjust demotion or reduction of salary as wsldismissal. The practice whereby a
State Commissioner of Education who is visitingschool instantly proclaims the
reduction in rank of a headmaster or principa toce or a classroom teacher for one
reason or another because of his observatioringlbis visit, without following the
formally stipulated disciplinary procedure may lomsidered ultra vires. This is because

if the laid down procedure is not followed, actioasulting therefrom could be declared

null and void by the law courts.
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Tenure does not however interfere with the righdafools boards to transfer teachers,

since tenure does not guarantee continuance satie position (Remmlein and Ware,

1972). However, such transfer must not berany, vindictive or punitive because a
teacher exercises his constitutional right oBageful association or assembly right to
freedom of speech andthe press, etc. (Seedal. E. O. Omoniyi v. Central School,
Akure and 3 Others).

3.1.5 Resignation

After a teacher has been employed, he is freesigrénis appointment without giving to
his employer his reasons for resigning, but suhesignation must conform to the
stipulated conditions in the contract of employm&ume Schools Boards may require

the teacher to give notice of his/her intentiomvtthdraw his/her services with the board
for at least one, two or up to three months ddp® on the status of the teacher
concerned. In some cases, the conditions mpleyment may stipulate that ateacher's
resignation can only become effective at the eraltefm or end of the academic session.

It may also include a penalty clause to the effeat if a teacher did not resign at the

appropriate time in the academic session, he weiicbquired to pay to the schools

board a stated sum of money orcertain mos#iay in lieu of notice, subject to the
approval of the Schools Board. That is, a contraotbe terminated by mutual consent,

without any claims on either side- teacher or sthboard.

In Nigeria, most teachers do not honourtbisdition of their contract, particularly
where they had put in less than ten years andftirereot entitled to any gratuity, except

where the teacher wants to transfer his accumulagas of service to his new employer.

In most cases; the board is never notified tbé intentionto quit the job. They just

abandon their place of work. In such casemely, if ever, has aschool board sued a
teacher for the breach of contract. This one-wag@dure has been succinctly explained

by Remmlein and Ware (1972). They wrote:

The one way procedure is not a matter of legalsiput mere expediency.
Damages from the school board are measurable Ipotiteact salary of the
teacher; if the schools board sued a teacher, rerwthere would be difficulty

in measuring the damages the school district swetiaiSome teachers are harder
to replace than others, and much depends uponuthent labour market (p,71).

While it could be argued that because schoolsdsdaad no practical redress at law
when teachers abandoned their contracts hencéntiege the penalty clause mentioned

above, it must Dbe pointed out that a teacher wdliandons his/her job orresignsin an
improper manner can have his/her appointment text@ihor be dismissed formally, by

the schools board, and this latter action is a gemere punishment.

When a teacher s appointment is terminated, hermaegr get his entitlements (such as

gratuity, transfer of service etc., or be emgpld againinto the teaching profession, at
least in that state and when he is dismissed lye maver be employed by any schools

board within the country, except by an unsuspgboard. But onceit comes to the
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knowledge of the employing body, that teacher aglhin be immediately shown the way
out with ignominy.

3.1.6 Rights, Privileges and Benefits of Teachers

Teachers as citizens of the country enjoy both tttotisnal rights and benefits provided
by law as employees of the Schools Board, likemwthvil servants. The fundamental

rights provided for in Chapter IV of the 1999 Catugion can be referred to in Module 2,

Unit 2. Let us refer to these Fundamental Rights.

Closely related to the issue of constitutiorgghts is that of privileges and benefits

rights or advantages available to a teacher byeviof his or her belonging to the school

system as a civil servant and an employee of theds board. Unlike the fundamental

rights which are automatic , privileges (at teasme) are to a high degree, based on
discretion, that is, they are not automatic esjudy leave, sabbatical leave, staff
development etc.). Most Handbooks of Schools Adstigtion or Condition of Service

for Teachers embody these privileges and benefits.

Handbook on the Federal Ministry of Educatigublished in 1990 by the Personnel
Management Department of the Federal Ministfy Education, Lagos, contains the
current and up-to-date list of these entitlemdpesetomode, (1992). They include the
following

1. Salary Advance: An officeron first appointment may, on &pation, receive an
advance not exceeding one month s salary.

2. Car Loan or Motor Vehicle Refurbishing Loan: The loan to be given for this purpose
is usually repayable over a specified period..

3. Kilometer Allowance: This allowance is payable when an officedenakes an
official tour outside his station in his own caf.he rate of this allowance is usually
pre-determined.

4. Travelling Allowance: This is allowance payable in lieu of hotel bilks £ach night
an officer is away from his station. The rateslddwance are reviewed from time to
time.

NB: State Civil Service allowance rates are slightbwer than those of the federal
civil service in travelling, transport, leave andtdrbance allowances.

5. Transport Allowance: Depending on salary grade level.
6. Annual Leave and Leave Grant: Annual leave grant varies with salary grade levels

The maximum vacation leave entitlements for allblfc employees in Nigeria are
usually specified
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7.

Housing Loans: This may be granted to qualified officers at tagerof an officer s
eight years salary subject to a maximum of N80 @DO.

House Rent Allowance: This varies depending on salary grade levels.

Promotion: All teachers who fall within the field of seleati@r who are eligible for
promotion must be considered except those wharadter disciplinary action. The
minimum number of years a teacher must spend osalgefore being considered to
come within the field of selection for promotionnst uniform through the states of
the country. It also varies according to the level

10.Casual Leave: Teachers may be granted, at the discretion dfithe of their school,

11.

occasional permission to absent themselves fromfduia few days (not more than
seven days inany leave year) without losssalary, provided that officer so
permitted to leave his station on such leave doed kis own expense.

Examination Leave: A head of a school may allow a teacher a periddafe for the
purpose of taking an examination. The period sthqudt be short enough to allow
the employee to reach the appointed place, tls& examination and return to his
station.

12.Leavefor Cultural and Sporting Events: A staff or teacher may be granted leave by

his head of school for the purpose of taking par any cultural/sporting event and
such leave is determined as follows:

0] the number of days required for the actual actjvity

(i) number of days required for travelling to and fribra place arranged for
the event;

(i)  any number of days in excess of (i) and &bove, which are certified as
necessary by the appropriate cultural/sports cdunci

An officer granted this kind of leave will not blgible for transport at government
expense, except the organizing body so stipulates.

13.9ck Leave: The maximum sick leave with any pay which can ll@eed an officer,

who isnot hospitalized during any period bielve months, is six weeks.  Where
such an officer has been absent from duty on gmohdl-health for an aggregate
period in excess of six weeks within twelve calendanths, he is made to appear
before a Medical Board to ascertain whether helvalinvalidated.

Any period of absence on grounds of ill-healithexcess of the aggregate period

mentioned above, will be without pay and the peridtinot count for purposes of
increment or pension.
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An officer incapacitated as aresult of injuig the course of his official duty is
entitled to his full salary until he is permaneritiyalidated if need be.

Sick leave with pay up to three months in the finstance may be allowed on the
certificate of a Government Medical Officer to dficer who is hospitalized. If at

the end of that period the officer is still hosp#ed, he may have to be examined by
a Medical Boardto ascertain whether he shoalddrmanently invalidated or

allowed further sick leave.

14.Maternity Leave: This is granted to pregnant women. It is takea stretch counting
from the day the female teacher or staff commetieegeave. However, a medical
certificate showing the prospective date of cwmrhent must be presented not less
than three months before that date.

All  female officers (married or single) who aneegnant are entitled to maternity
leave for the duration of twelve weeks with fuflay. The affected officer s annual
leave for the year in question is regarded asqddrer maternity leave but where the
annual leave has already been consumed beforeaheaj maternity leave, part of

the maternity leave equal to the annual leave @jreajoyed will carry no pay.

15. Sudy Leave: for further studies may be granted to confirmethers by the Schools
Management Board. This may be with or without gagending on the policy and
needs of the state. When a study leave is gramtaday, however, the teacher is
bonded to the employer for a specific number ofyea

16.Medical Care: Government medical facilities are provided frealtgublic officers
and their families.  An officer, such as acte=xr, who prefers to be treated by a
private practitioner instead of availing himselfggivernment medical facilities must
himself bear all expenses incurred through sudctrirent.

However, in certain cases, an officer or a membaisofamily may avail himself of

the services of a private medical practitioner.(empere there is no public medical
officer), be responsible in the first instancetfte fees payable and afteron get a
refund on the advice of Government Chief Medicdicef.

17.Salary Increments:  This is not automatic but teachers who haesked creditably
well within the year are entitled to annual sal@grement. Annual increment varies
according to salary grade level.

18. Compulsory and Voluntary Retirement: The compulsory retirement age is sixty years
or thirty-five years of service, whichever is earli When an officer stays beyond the
date he attains 60 years or the date his servggregate to 35 years, all emoluments
earned thereafter is then deducted from the ofSaetirement benefit. The onus is
on a retiring officer to give six months notide tis intention to retire from the
service.
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An officer can retire voluntarily from the servipeovided he has put in at least ten years
of service. He will be entitled to his gratuitydapension.

3.1.7 Cited Case Laws by Peretomode, 1992

(1) Fair Hearing Hostility of Judge toward Party
Refusal of a Principal to go on Transfer  Dismisda

Lt. Col. E. O. Omoniyi
Vs
1. Central School Board, Akure
2. J.A.Ogundele
3. W.O. Akintola
4. D.A. Ogidan

Court of Appeal (Benin Division) CA/B/144/84

Michael Ekundayo Ogundare, J.C.A. (Presided)
Dahiru Mustapher, J.C.A.
Emmanuel Takon Ndoma-Egba, J.C.A. (Read the Ledgeinent)
Tuesday, 31st May, 1988

| SSUE: Whether the appellant was given a fair hearinguasanteed under
Section 33 (1) of the 1979 Constitution takimgto consideration the
conduct of the proceedings as a whole.

FACTS: The Appellant (Plaintiff at the Court of aljiwas on 23/2/76 employed as a
teacher by the defunct Western State Governmengonlthe creation of Ondo State, his
service was transferred to the said Ondo State 1/9/76 and was assigned to  St.
Augustine s Comprehensive High School, Oye-Ekis principal. Owingto some
disagreement with some sectors of Oyo Communitytigres were addressed to the 1st
Respondent (1st Defendant at the Court of Trial).

On 21/12/77, a letter was written by the 1st Redpahto the appellant transferring him
to Acquinas College, Akure with effect from 1/1/78.he Appellant refused posting and
after efforts to persuade himto resume at h&w posting failed, the appellant was
dismissed vide a letter dated 10/1/78.

Two months later, the Appellant took out a wiof summons questioning the basis or
validity of his dismissal. The writ of summons ahd statement of claim were signed
and filed by a legal practitioner, but the &pant later personally took over the
prosecution of the case.

During trial, the Appellant personally, examineal anoss-examined the witnesses. This

lasted several hours. Several instances oftidns between the Appellant, the
Respondents counsel and the Trial Judge werededor On one of the occasions, the
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Appellant asked for adjournment to enable himticwe the cross-examinations of a
witness since the time then was about 4.15 p.mis dpplication for adjournment was

refused. On being refused, Appellant insisted avirtyg an hour s rest, as according to
him, he was tired of standing up. This applicatias also refused. He then refused to
go on with the cross-examination. The trial jutigard further evidence from witnesses

called by the Defence.

On another occasion, the appellant applied to loevatl to have a friend in court to

take notes for him.  The trial judge intimateoh that such practice was not allowed.
The Appellant insisted on having somebody teta#wn notes because, according to
him, Order 35 Rule 10 of the High Court (Civil Bealure) Rules, Ondo State permits

him to have a friend in Court. This applicationswadso refused.

Consequent on the above and other events, thelappatcused the trial Judge of being
biased against him. The Trial Judge commented thus

The Plaintiff says that the Court is biased agdinstbecause the Court
has refused to allow him pursue his vexatious enedeivant cross-
examination of the witnesses. The Plaintiff hasulted and shown so
much disrespect to the Court that it is not inithierest of the Bench that
he should be allowed to go away with it as he lenhdoing. However,
I do not want to commit him for contempt of Coutrtlis stage but |
have no alternative other than to remand him isgoricustody until
Monday, 31/3/80.

The Trial Judge, amongst other things, said ttese ought to have been disposed of
within 3 days but that the Appellant who was ngiresented by a Counsel spent 14 days

in the witness box; that realizing he was notegal practitioner he was given every
cooperation by the Court and the opposing Coutisal;every indulgence granted to the
appellant was turned into a right by him and thaeiwas not pampered like a baby, he
became hysterical; that he insulted the court amdysother person; that he behaved in a
manner | had never seen ina Court of Law ewelmen trying cases involving insane
criminals ; that on several occasions, he attemjatédrn the Court into a boxing arena
charging at witnesses with clenched fists.

Particularly, the learned Judge further said Wkenéis imagination ran riot, and that

was quite often  he found himself incapable distinguishing between fact and the
fiction emanating from his fertile imaginatiorHe is a bundle of evil genius, mischief
maker and a brazen liar, full of theatricalspday of peevish temper like a baby. The
plaintiff, an extremely mischievous charactdried as much as he could to rope
everybody into a web .

After hearing evidence, the trial Judge dismis$edctaims of the Appellant. Appellant
appealed to the Court of Appeal on the groundsy ialia, that the trial Judge erred in law
in conducting the proceeding in the suit in sualmanner as deprived him of his
fundamental right to fair hearing in that:
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(@) he displayed personal hostility to the appellantdsyanding him in custody for 3
days without being guilty of contempt;

(b) the appellant was prevented from seeking the dfeanyone in Court to help him
to take notes of the proceedings;

(c) the appellant was refused an hour s restingltine cross-examinations after an
adjournment had already been refused on the grthatdhe had already taken too
long a time in his cross-examination.

Held: (Unanimously Allowing the Appeal and ordering &ied),

Fair hearing must involve a fair trial, and a faial of a case consists of the whole
hearing. No difference exists between the two.e Fhe test of fair hearing is the
impression of a reasonable person who was pretéme &ial whether from his
observation justice has been done in the case (Moteal v. Kano Native Authority
(1968) 1 ALL N.L.R. 424 at 426 applied).

*** |n the instant case, the irresistible inferermee can draw from the trial as
disclosed on the printed record is that the appelas not had a fair trial. This is
the impression a reasonable person sitting in aeould have had at the end of the
trial.

*** Once the Appeal Court holds that an appellaict ot receive a fair hearing at
the court of trial, the appropriate consequentideo which it should make is one of
re-trial.

A retrial was ordered.

The issues that would have to be resolved at thlesere:

1. Whether the respondents are competent to &athef appellant without giving
reasons thereof. (Was the transfer of the appellanttivated or biased?)

2. Whether the dismissal of the appellant isdampliance with the provisions of the
Teachers Service Manual, 1974.

(2) Claims for Damages for Wrongful Dismissal
Payment of Arrears of Salaries Contract Law

JOSEPH M. OKOROAFOR Plaintiff
Vs
1. IMO STATE EDUCATION BOARD
2. MRS. C. C. NWOSU, Principal Girls Defendants

Secondary School, Ogbaku

High Court of Imo State, The Owerri Judicial Division Holden at Owerri
(Nwogu, E.I.N.) 26/287 Suit No. How/265/82.
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FACTS: The first defendant is a statutory body chdrgith the responsibility for
secondary schoolsin Imo State. The secofahdant is the Principal of the Girls
Secondary School, Ogbaku, where the plaintiforked as a casual labourer. The
plaintiff s case as presented to the court maydted as follows:

Sometimes in January 1981, the plaintiff was infedrthat the Principal of the school,
2nd defendant, needed men to workin the newpened school (the Ogbaku Girls
Secondary School).

The plaintiff and other applicants were referred tomestic organisation known as the
Ogbaku Projects Interim  Committee who would gelemd recommend the proper
persons to the second defendant, who would im tmake formal presentation of the
successful applicants to the first defendant,o 8tate Education Board, for possible
employment.

The Ogbaku Projects Interim Committee eventuallgcded eight persons including the
plaintiff. They started work in the school premises16/2/81. They were not issued with
any employment paper. The workers were made toagigndance register to show the
dates they worked.

The plaintiff was stopped on 30/7/82 after he hadked for a period of 18 months. The
second defendant promised the plaintiff thatwbeld be paid when Government gets
money.

On 30/7/82, the second defendant summoned the apgiitants to her office and gave
out employment papers to five of the men. Threthem, including the plaintiff, were

not favoured.  The second defendant there #meh informed the plaintiff that his
appointment had been terminated. On 8/8/82, thiatdf was paid for seven months (at
the rate of N147.40 per month) instead of for 181ths.

The plaintiff then brought this action for:

(a) Eleven months pay at a rate of N147.64 = N1,624.04
(b) One month s pay in lieu of notice = N 147.64
(c) and General damages for wrongful dismissal = N1,000.00

The second defendant (the Principal) testified wWisn the first defendant requested for
names of workers in the premises, she submittedahees of the eight persons who were
already helping in the compound. After submitting names, some of the villagers
vehemently protested and sometimes physicallyridaaied the entrance of the school
compound.

Their main complaint was that they were thandlawners and should be employed
instead of some of the people whose names wereigabro the first defendant.
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At the heat of the problem, the second defendautrted the matter to the first defendant
who invited both sides to the dispute. The fiesfecddant eventually gave appointment

papers to five out of the eight men who had worikeithe compound and to three new
ones. The plaintiff was not favoured. She deeigloying the plaintiff and said she

has no power to do so. She did not wrongfully dssnthe plaintiff.

RULING: Before the Judge decided whether the plaintifnstied to anything at all, he
asked himself a question was the plaintiff a astwof the defendant at the particular

time in question? He said Yes, basing hisven®n the definition of servant asa
person employed by another to do work for him antdrms that he, the servant, is to be
subject to the control and directions of his emplan respect of the manner in which his
work is to be done (p. 5).

In the above circumstance, the judge held thapliatiff is entitled to his unpaid wages
(N1,622.50). A servant, he maintained, must bd h& wages for services rendered.

For the other arms of the plaintiff s claims toed, the judge examined the terms of
his contract with the first defendant. The judgéed that, for a contract to be valid in

law there must have been a definite offer by therof and a definite acceptance by the
offeree.

In the case before the court, nothing which co@dlescribed as a service agreement was
tendered. In such circumstances, the judge daeseeaany basis for allowing the claim
for one month s salary in lieu of notice, for wratigmissal and for salary from August
1982 until judgement is delivered.

In the final analysis, the plaintiff is awarded ghen of N1,622.50k being wages due and
unpaid to the plaintiff for 11 months at theerat N147.50k per month, subject to
deductable income tax, with N50.00 costs.

ORDER: There will be judgement for the plaintiff agaitisé first defendant in the sum
of N1,622.50k, minus income tax payable therefomitty N50.00 costs.

3) Civil Procedure Juristic Person What happens if &arty
to an action is not a Legal Person How an unincorated
Association can be given Legal Personality whethe¢he
Board of Governors of a School is a Juristic Person

THE BOARD OF GOVERNORS, OLOFIN
ANGLICAN GRAMMAR SCHOOL, AKURE
V.
S. A. O. AINA AND OTHERS
(High Court of Ondo State, Akure Judicial Division, Orojo, J., 13th July, 1976)
Suit No. AK/31/72.
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FACTS:. The first defendant was a student sponsoredhsy plaintiff for Bachelor of
Science degree course/programme at the Universibadan between 1964 and 1967.
Under the agreement, the first defendant was dielib serve the plaintiff for a period

of two years upon the completion of his course.pursuance of the said agreement, the
plaintiff spent a sum of N1,178 on the first defendduring the course of this studies.

On completion of his course on June, 1967¢ fitlst defendant refusedto serve the
plaintiff and the defendant refused jointly andeselly to pay the sum of N1,178 when
demanded by the plaintiff.

In his statement of defence, the first defendantatkthe claim and contended that the
plaintiff was not a legal body capable of suing de¢endants.

HELD:

1. That a party to an action must be a person knoviawtpor an entity with its own
legal personality;

2. That if it is shown that a party to an action i$ adegal person, that person must
be struck out of the suit, and if such a persdahesplaintiff, the action should be
struck out;

3. That an unincorporated association is not a legedgn and therefore cannot sue

or be sued unless it is authorized by express pliéch statutory provisions; and

4, That the Board of Governors of a school is nottanahperson, it can only sue if
it is authorized by statute either expressly orliagjy.
The case was struck out

Self Assessment Exercise 3.1:

What is contract?  Explain the statement tladit contracts are agreements, but not all
agreements are contracts .

3.2  Duties, Obligations and Termination of Contracts

Once a valid contract has been made, there a@rceights, duties and obligations on
the side of both parties, but these depend oretimestof the contract. Where no express
terms have been agreed upon, Frank (1975, p. Haligkntified a number of terms that

will apply. These are that:

(A)  The Servant must

1. render his services personally and not by atsutes

159



2. exercise reasonable care in the execution ofenmgoyer s orders and
indemnify the employer if causes any damagehis interests through his
negligence;

3. maintain loyalty to his employer by not dasing confidential information
acquired during his employment;

4. account to the employer for anything receivedhenemployer s behalf;
5. carry out all lawful orders given by the employe
(B) The employer on his part must

1. pay the servant the agreed wage/salary, antbifvage has been agreed but
the service was not intended to be an unpaid oregssonable wage;

2. indemnify the servant against any liabilitiesiethhe may have assumed on
the employer s behalf in the course of his emplaynfé@carious liability);

3. make reasonable provision for the employedetysaby ensuring that the
method of work to be followed, the equipment taused, and the premises on
which work is permanently conducted are reasonsdilg for their purposes.

(C)  The employer may terminate the contract ofiserin any of the following ways:

1. He may give notice. The period of notice i4 #greed upon, and if none has
been agreed, it will haveto bethat which d¢ustomary forthe employee s
occupation. In the absence of any custom, reas®nalice must be given.

2. He may give the employee his wages for the gearidieu of notice and make
the employee leave at once.

3. He may dismiss the employee summarily if the leyge has been guilty of
something which constitutes a total breach of bigtract.

(D) The employee may terminate his contract byrgjviotice on the same terms as
given in (1) abovein Section C. Under tlomttact of Employment Acts the
minimum notice which the employee has to give rarfgem one or few weeks to
three months, depending on the level of the membstaff and the length of his
employment. He may also leave his employment surhnibthe employer has
been gquilty of atotal breach of contract.He may not leave his employment
summarily by paying his own wages in lieu of notice

A number of decided court cases cited by Peretorn(it@@?) in Nigeria relating

to the school/education system will make more eipgle requisite elements of a
valid contract and other principles discussed is timit.
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In the case of Mrs. Onwuachi v. The American Inéional School, Lagos (1975), the
defendant prematurely terminated the contract@teéaching employment of the plaintiff
before the due date of performance, even aftecdh&act had been signed and accepted

by the plaintiff.

The trial judge decided the case in favour of taéngiff and held that the plaintiff was

entitled to recover, by way of damages an amoumnariey which could have been her

earnings had the breach of contract never been dtedm The judge pointed out that it

had been an established law that revocation oh&raxt is possible and effective at any

time before acceptance, because up to this momemegal obligation exists. But in this

present case, the plaintiff, Mrs. Onwuachi, sudedlgsproved all the elements of a valid
contract, including assent and consideration, hagudge decided the case in her favour.
She was awarded costs.

In E.A. Oyedeji v. J.O0. Fasheun (1976), pglaentiff, Oyedeji, who was employed as
principal of Ebenezer Grammar School for a peribthee years (from 1st April, 1971),

had his appointment terminated on 10th July,7319by the defendant who is the
proprietor of the school on the ground that (the plaintiff) left the school without
permission.

The plaintiff then brought action against the defamt for special and general damages
for wrongful termination of appointment fromhetdefendant s service.  The defendant
submitted that the contract between him and thafffavas void because there was no
evidence to show that the plaintiff accepted tHeradf employment from the defendant.

After reviewing the facts of the case, the judgamissed the defendant s case and held
that where no particular mode of acceptance aafontract is expressly required,
performance of a condition in the contract idewice of acceptance, and there was

judgement for the plaintiff.

In another illustrative case, Joseph M. Okoroafdrhe Imo State Education Board and
Mrs. C.C. Nwosu, Principal, Girls Secondary Sch@mjbaku, the plaintiff worked as a
casual labourer in the defendant s school.

The plaintiff and other applicants were referred &nd selected by a domestic
organisation and recommended to the principalo wliould in turn make formal
presentation of the successful applicants te 18t defendant, the Imo State Schools
Board, for possible employment.

After working for a period of eighteen months, hasvstopped as the Schools Board gave
employment papers to five of the men. Three omthecluding the plaintiff, were not
successful.

The plaintiff then brought an action against theeddant for:

(a) eleven months pay;
(b) one month s pay in lieu of notice, and
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(c) general damages for wrongful dismissal.

In his ruling, amongst others, the judge ogittet for a contractto be validin law,
there must have been a definite offer by theroffand a definite acceptance by the

offeree . In the case before the court, ngtlihich could be described as a service
agreement was tendered.

In such circumstances, the judge does notasge basis for allowing of claim for one

month s pay in lieu of notice, for wrongful missal and for salary until judgement is
delivered .

Finally, in the case between Kpebimoh andtbarB of Governors, Western ljaw
Teachers Training College (1969), the plaintiff wdad a contract for the building of one

dormitory block brought an action against the ddéetts to recover balance of payment

for work done under the building contract and daesagr breach of contract.

The plaintiff agreed to erect and furnish a buidpfar the defendants at an agreed price.
When it appeared after the work had begun that ptite was inadequate for what the
defendants required, they agreed to increaseyianktamount to be determined, and the
plaintiff went on with the work and incurred expénde exceeding the agreed price.

The new price was never agreed between the parittthe defendants refused to pay

the amount expended by the plaintiff in excessefdgree price and withheld the report

of an expert who had valued the work for themThe plaintiff did not complete the
contract, and the defendants occupied the builgiaml the plaintiff the agreed price, and
terminated the contract.

The plaintiff instituted the present proceeditgjroing a balance of payment for the

value of work done for the defendants at theiues, and damages for breach of the
building agreement.

The plaintiff contended that he was entitled tecover his expenditure on the
uncompleted work and the profit he would have mzatkthe work been completed. The
defendants contended that the plaintiff could metover anything for the incomplete
performance of the contract, which was an entirgreot.

The presiding Judge, OVIE-WHISKY, held that an age¢gd contractor is entitled to any
balance of payment forthe work he has beenvepted from doing.  Judgement was
entered in favour of the plaintiff against thgefendant for the sum of £1,415, being
special and general damages for breach of a bgilthntract.
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(1) Contract Contract of Employment  Whether Unwitten Acceptance of
Offer voids the Contracts Wrongful Termination of a Principal s
Employment

E. A. OYEDEJI Vs. J. O. FASHEUN
High Court of Ogun State, Abeokuta Judicial Division
(Odunsi, J., 31st March, 1976), Suit No. AB/90/73.

SOURCE:  TheUniversity of lle-Ife Law Reports Volume 6 Part 1, pp. 134  141.

FACTS. The plaintiff was employed as the Principal oeBbzer Grammar School for a
period of three years from 1st April, 1971. On 1®¢h July, 1973, the defendant who is

the proprietor of the school terminated the pléistappointment on the ground that he

left the school without permission.

It would appear from the evidence that the immediause of the defendant s action was

the plaintiff s absence from duty, when he weritadfe to take part in the marking of

the 1973 West African School Certificate Exartima Scripts.  According to the
plaintiff, he received a letter dated 15/6/73 addegl to Principals of Secondary Schools

by the Western State Ministry of Education, statimat teachers who were markers of

the school certificate examination scripts be igdeao the West African Examinations
Council. He himself had been appointed a teamelefut the exercise, according to a
letter from WAEC. On receipt of the WAEC s lettdre plaintiff wrote a letter to both

the defendant and the chairman of the school sdBafaGovernors asking to be allowed

to take part in the marking exercise. The pldintdlivered a copy of the letter to the said
chairman the same day. He delivered that of tfendant to him the next day on the
defendant s return from a trip in Lagos. The deé&et permitted him to go. The plaintiff
also advised his deputy, Mr. Isola who was alsd@éavto the marking exercise to submit

a written application to both the defendant andctirman, Mr. Odebela, and Mr. Isola

did so and travelled to lle-Ife accordingly.

When the plaintiff for lle-Ife on the 2nd July, 1®7e (Mr. Isola) made an entry in the

school s log book. Before the plaintiff left fdedlfe, promotions had been concluded for
the year and the staff had met and decided whavéiedwvere to be promoted. He also

had asked one Mr. Adegboye a relation of the deflendho was a graduate teacher in
the school to take charge of the school in hissence (NB: The thoroughness of the
plaintiff in this paragraph to avoid any likely ¢gas of having not completed his school
assignment before he left for lle-Ife or any aie of incompetence). The plaintiff
returned to the school for a night on July 7, tofnishing touches to preparations for

end of session activities, went back to lle-Ifetioa 8th July, and finally returned to the
school on July 10, before the school vacated ol 2tie July.

The defendant in a letter dated 7th July, 1@*fportedto terminate the plaintiff s

appointment on 10th July, on the allegation thatghaintiff absented himself from duty
without permission.
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The plaintiff then brought this action againte defendant for the sum of N5,000.00
being special damages, the salaries he woulddwveed from 1st July, 1973to 31st

March, 1974 (when his contract was due to ej@nd general damages for wrongful
termination of appointmentfrom the defendargjsise.  The defendant submitted that

the contract between him and the plaintiff wasid because there was no evidence to
show that the plaintiff accepted the offer of enyph@nt from the defendant.

HELD: That where no particular mode of acceptanceanfrdract is expressly required,
performance of a condition in the contract is enmeof acceptance.

There was judgement for the plaintiff in the suniN@;722.40 made up as follows:

(A) Difference in salaries due from the defendamd

those earned from the Central School Board N 662.40
(B)  Annual Central allowance for three years N1,500.00
(C)  Car basic allowance N 360.00
(D)  General damages N 200.00

Plaintiff s claim succeeds.

(2) Claims for Damages for Wrongful Dismissal
Payment of arrears of Salaries Contract Law

JOSEPH M. OKOROAFOR Plaintiff
Vs
1. IMO STATE EDUCATION BOARD
2. MRS. C. C. NWOSU, Principal, Girls Defendants

Secondary School, Ogbaku

High Court of Imo State, The Owerri Judicial Division Holden at Owerri

(Nwogu, E.I.N.) 26/287 Suit No. How/265/82.
The Case has been cited under 3.1.7. in this ¥You.may wish to refer to it.

(3) Civil Procedure Juristic Person What happens if &Party
to an Action is not a Legal Person How an Unincomrated
Association can be given Legal Personality whether
the Board of Governors of a School is a Juristic Reon

THE BOARD OF GOVERNORS, OLOFIN
ANGLICAN GRAMMAR SCHOOL, IDANRE
Vs

S. A. O. AINA AND OTHERS

(High Court of Ondo State, Akure Judicial Division, Orojo, J., 13th July, 1976)

Suit No. AK/31/72.
The Case has been cited under 3.1.7. in this ¥oil.may wish to refer to it.
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(1) For a Contract of Employment to be Valid, there
must be evidence of Offer and Acceptance

PHILIP IHEMEBIGE

IMO STATE EDUCATION BOARD & 1 OTHER
(High Court, Owerri, Justice N.N. Wachukwu 9/4/84 Suit No. HOW/264/82)

JUDGEMENT:

In his particulars of claim, the plaintiff chaed as against the defendants jointly and
severally the sum of N2,771.68 which he sa&presents his arrears of salary from
February, 1981 to December, 1981 at the rate of7M6¥4per month; one month s salary

in lieu of notice and that is N147.64 and anothen ®f N1,000.00 which he described

simply as wrongful dismissal , whatever that means.

Plaintiff claimed that the Ogbaku Projects Inte@ommittee recruited himself and seven
other persons to work for the Girls Secondary 8thogbaku on the 16th of February,

1981 as night watchmen. He also claimed, his evidence in court that he was also
employed by the 2nd defendant as a night watohraad that he received some of his
salaries from the 2nd defendant except for theogesihich is subject matter of this suit.
He said he was later dismissed by the 2nd deféndettept for the period which is
subject matter of this suit. He said he was ldiemissed by the 2nd defendant and that
he was never issued with any employment papers.

Plaintiff s witness Michael lheme confirmed pl#ing story that plaintiff was initially
recruited by the Ogbaku Projects Interim Comraitied handed over to the 2nd
defendant for service. He also confirmed thae €ommittee pressurised the 2nd
defendant to ensure that the Education Board eragdltye plaintiff. Witness said that as
a result of the pressure, five (5) out of the sewem the Committee sent up to the Board
for employment were employed. The 2nd defendamt iwlthe Principal of the Ogbaku
Projects Interim Committee for onward transmisgmthe Board for employment. She
said the plaintiff was not one of those whose ajapilon succeeded.

| think it is now well settled that for a contrasftemployment to be valid and indeed any
other contracts, there must be an offer and acoepta This means that there must be a
definite offer of employment and also a definitegutance of that offer. See Ajayi-Oba
v. The Executive Secretary, Family Planning CouotNigeria (1975) 3 SC. p. 1. there
is agreement between the parties that the authbatycould employ the plaintiff was the
1st defendant.

There is also agreement that this body did not @ffsy employment to the plaintiff and
that plaintiff never worked for it as an employe&deed, the plaintiff told this court that
he was recruited by the Ogbaku Projects Interim@dtee and employed by the 2nd
defendant.
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Though the general law is that a contract of empleiyt may be in any form, that is, that

it may even be oral, the provision of Section 4hef Statute of Frauds 1677, which is still
applicable in Imo State, makes it mandatonat tta contract of employment must bein
writing since it falls into the group of contractst to be performed within one year. The

plaintiff has not established any contract employment on the basis of this well-
established principle of law and this court carasstume employment on the mere ipse

dexit of the plaintiff.

Plaintiff has not discharged the burden placediontb prove employment and his claim
ought therefore to fail. It is accordingly disnedswith no order as to costs.

(2) Contract of Employment  Wrong Dismissal Fair Heaing

MRS. D. AWUNOR Plaintiff
V.

1. THE TEACHING SERVICE BOARD
2. THE PRINCIPAL, EZEMU GIRLS

GRAMMAR SCHOOL, UBULU-UKU Defendants
3. THE ATTORNEY-GENERAL,

BENDEL STATE

(High Court, Ogwashi-Uku, Bendel State, NWAKE, B. A) Suit No. 0/6/89

FACTS:

The plaintiff, Mrs. D.N. Awunor who hails from Obitn Ika Local Government Area of
Bendel State has been a teacher since 1976 aamlemployed to teach at the Ezemu
Girls Grammar School, Ubulu Uku at salary leveéldging the salary rating for NCE
holder; which she possessed.

On 14/10/88, her appointment was terminated asaguwd in the letter presented to her

by the 2nd defendant, the principal of the sthoThe plaintiff claimed that the
termination of her appointment has deprived libe various allowances, her salaries,
bonuses, her pensions and gratuity she would liteedrtb if allowed to work to retiring

age. The plaintiff in effect made the followingichs:

(a) A declaration that her termination is wrongfutra vires, void and of no effect.
(b) A declaration that the plaintiff was not givariair hearing before her termination.

(c) N100,000.00 (One hundred thousand naira) b&pegial and general damages for
wrongful termination of her appointment againtte defendants jointly and
severally.

At various hearings it was discovered that thedgégéendant, the statutory body charged
with the employment, promotion and discipline afdieers within the Teaching Service
Board, was unable to put forward, a specifiedogethat the plaintiff carried out the
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fraudulent act of adjusting her salary from levélddep 3 to 07 step 6 which eventually
led to the termination of her appointment as thtetef termination contained.

During the course of the trial, it was also cdigered that the plaintiff was not duly
involved in the activities of the panel thatietrher. The court however recognizes the
right of the Teaching Service Board to employ, potentransfer and discipline teachers.

Going through the verdict of the panel that triee plaintiff, it was also discovered that
the plaintiff indulged in the act under which hepaintment was terminated.

JUDGEMENT:

The evidence before this court shows that thewpff was not given a fair hearing.
Where a board decides to terminate the appointoferty teaching staff, the Board is

duty boundto adhereto the law creating ther@otherwise such action can be
described as null and avoid and unconstitutionpé(Bkun V. Unilag (1985) 4 N.W.L.R.

(pt. 34) 5 162 applied (p. 618 paras C.G.).

In the case before this court, the defendaads Hailed to comply with the terms that
established the Teaching Service Board, itrefioee follows that the plaintiff s
termination was unlawful, null and void, wrongfuldaunconstitutional.

The court therefore rules that the plaintiff isided to her salaries and other entitlements
from the date of termination up till the date adgement.

The court also orders that the plaintiff be trarmsfé from Ezemu Girls Grammar School
to any other school within the jurisdiction dhe Board (Shitta-Bey vs. Federal Civil
Service Commission (1981) 1 SC. 40 referred tdowedd and applied).

(3)  Wrongful Dismissal of a Teacher Allegation of Foged Certificate

ABIGAIL P. AKOR Plaintiff
V.

1. RIVERSSTATE SCHOOLSBOARD

2. THE COMMISSIONER FOR EDUCATION Defendant

MINISTRY OF EDUCATION, RIVERS STATE
3. THE ATTORNEY-GENERAL AND
COMMISSIONER FOR JUSTICE, RIVERS STATE

(High Court of Rivers State, Port Harcourt, Mr. Justice J.A. Fiberesima Ag. Chief
Judge, 16/08/90) Suit No. OHC/216/88.

JUDGEMENT:

This is a claim by a teacher, Abigail P. Akor whas dismissed from service on 24th
March, 1987.
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She was employed in 1971 and since her employhenbeen quite studious and has
progressed from Salary Level 04 to 05 (4) per wsaBGrade 1l Teacher after passing the
Teachers Grade Two Certificate Examination in thAmietic, English Language,

Principles and Practice of Education, Historyradical Teaching, Geography, Social
Studies and Physical & Health Education.

Her examination results confirmed by the RivergeSkdinistry of Education by various

letters Reference Nos. RE/MOE/2/Vol.10/770 of thl3 March, 1983,
RE/MOE/2/Vol.19/259 of 12th April, 1984 and RE/MQ#/0l.23/302 of 23rd January,
1985.

In 1987, she was interrogated by the police onllagation that her supplementary result
sheet was a forgery.

She denied the allegation, the police did not eslew to her the forged document, the
police did not prosecute her either: she wss ahot questioned by the Teachers
Disciplinary Committee or by any Teacher s PersbAnélit.

She said she protested against her dismissal thihgovas done to reverse her dismissal
so shecameto court to challenge the dismidgsadause it was wrongful, unlawful,
unconstitutional, invalid, irregular, null and void

Her dismissal letter reads:

DISCIPLINARY ACTION

1. Following upon the outcome of the report of the dresa s Personnel Audit with regard
to forged certificate; | am directed to inform ythat you are hereby dismissed from the Teaching
Service of the Rivers State with immediate effect.

2. You are to handover all school property in yourtadyg to the Head of your institution
or to the next officer below if you are the Head.

SGD.

E.N. IKORO

SECRETARY

RIVERS STATE SCHOOLS BOARD

She claimed to be 35 years of age and a pensmeaiployee entitled to gratuity and
pension on retirement at the age of 60 yeamsl would have continued in her
employment with enjoyment of salaries, rematiens, emoluments and other
employment benefits until retirement but for theoagful dismissal.

She claims:
(1) Cumulative net salaries from 1987 to 2013 at
N2,103.00 per year N48,.00

(i) Gratuity from 1971 to 2013 at 250% N 5,325.00
(i) 3 months salary in lieu of notice to retiag
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N166.81 per month N 500.43
TOTAL * N62,503.43

————

(iv)  Annual increment, housing, transport and &allowance.

She also claims a declaration against the defeadhat she is still in the employment of
the 1st defendant as a Teacher Grade Two.

* * *

Defendants did not resist the claim; they did ietdny statement of defence.
In that circumstance, there will be judgement fiargiff:

1. | declare that the dismissal of the plaintiff fréine Teaching Service of Rivers
State of Nigeria is unlawful, illegal, null and dpiand of no effect whatsoever.

2. | order the defendants to re-instate the plaimifd the Teaching Service of
Rivers State of Nigeria forthwith that is from thate of this judgement.

3. | order the defendants to pay to the plaintdfi arrears of salary due her from
March 1987 to July 1990 at N2,013.00 per annum.

4. | order defendants to pay plaintiff all arrearsafary increments; leave, transport
and housing allowances from March 1987 to July 1&90e appropriate rate.

The claim for gratuity is refused because | hawkeed that she should be re-instated. |
also refuse the claim for 3 months salary in béuotice to retire at N166.81 per month
because | have made an order for re-instatemeritam of the view that the RIVERS
STATE GOVERNMENT needs trained teachers like thasmpiff.

Judgement for plaintiff.

J. A. FIBERESIMA
Ag. Chief Judge, 16/8/90

Chief P. Ibeku asks for costs of N500.00.

Mrs. C. A. Okirie leaves issue of costs to court.

She argues that plaintiff will receive her salagni 1987 without doing any job so the
court should be lenient.

Cost for plaintiff N200.00.

Self Assessment Exercise 3.2:

1. Identify and briefly discuss the five essentiahedmts of a contract.
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2. Explain the terms offeror and offeree. = Whate the rules to be observed with
regard to offer and acceptance of a teaching appeimt?

3.3  Employment Procedure

There is no uniform procedure for the employmesft teachers throughout the various

States of the Federation.
However, most employment processes tend to foll@pattern summarized below:

1. An advert calling on interested/or specific gatges of trained applicants to apply for
teaching appointment with the Schools Board. lomescases, interested applicants
pick up employment application forms, fill them asubmit same to the Board even
without advert calling for application.

2. Qualified or suitable applicants are shortlistetie names are published and are
invited for interview on a scheduled date somes according to discipline or
teaching subject areas.

3. Applicants are interviewed.
4. Names of successful candidates are publisheéci® requested to report to the
Schools Board to pick up their letters of employtf@sting within a given deadline.

5. Successful candidates pick up their lettersapipointment/posting including such
other vital forms as acceptance of offer of apipoent, assumption of duty form,
identification form and medical history and exantio@ form.

Self Assessment Exercise 3.3:

1. Briefly explain the ways by which a teaching offeay be terminated.

2. Identify and discuss the duties and obligationstecher to his employer and
those of the employer (Schools Board) to the teache

3.3.1 The Letter of Appointment

Usually, this letter is one of provisional offE pensionable teaching appointment.

contains information as to position to which thecassful applicant has been appointed,
the grade level and step, the school to which tiseessful applicant has been posted, the
subject the candidate has been appointed to tewttha duration of assumption of duty

when his/her Principal is required to notify e tBchools Board and the Zonal Schools
Board in the area in which the school is located.
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3.3.2 Acceptance of Appointment Offer

If the individual is interestedin taking upgetoffer of appointment on the terms and
conditions stated in the letter of offer oppaintment, he/she then signs acceptance
document. It is only afterthis form has besigned and the other documents duly
completed and submitted that the applicant hamdtly entered into a contract
employment as a teacher with the educational utsiit.

3.3.3 The Medical History and Examination

This is a standard form to be completed by a gedliinedical practitioner in government

service and returned under confidential coveh&Board from the date the applicant
assumes duty. Itis the responsibility of the aggpit to cause the report to be sent to the
institution within a stipulated time.

4.0 CONCLUSION

In conclusion, all the issues in employment procediave been discussed. Employment
as a contract has binding features on the offendeofieror. Caution should therefore be
exercised in all matters and issues relating tol@ynpent of teachers. This is necessary

in order to avoid litigation.

5.0 SUMMARY

In this unit, we have discussed the requisitdaéovalidity of all contracts, offer and
acceptance of contracts, termination of offer, ptmmary period and tenure, resignation,
and rights, privileges and benefits of teachers.

Having assumed duty, we looked into the dutiesabiigations and termination of
contracts. Some cited case laws were reviewedtteeba the constitutionality of what

goes on in the school environment. The employmestedure was discussed, along the

area of letter of appointment, acceptance of appant offer and medical history as well
as examination.

6.0 TUTOR MARKED ASSIGNM ENT

1. Probation and tenure are two basic terms oftercaed with the employment of
teachers. Explain both terms.

2. Cite any relevant cases to either of the two gjatie facts of each case
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UNIT 4 STUDENTS CONTROL AND DISCIPLINE IN SCHOOLS

Table of Contents

1.0 Introduction
2.0  Objectives
3.0 Main Content
3.1 Concept of Student Control
3.1.1 Issues in Discipline
3.1.2 The In Loco Parentis Doctrine
3.1.3 Problems and Causes of Indiscipline
3.1.4 School Rules and Regulations for Students
3.2 Guidelines on Punishment of Students for Qfésn
3.3 Punishment in Schools
3.3.1 Punishment and Guiding Principles
3.3.2 Juvenile Delinquency with Case Laws
3.3.3 Stubborn/Violent Children with Case Laws
4.0 Conclusion
5.0 Summary
6.0  Tutor Marked Assignment
7.0 References and Further Readings

1.0 INTRODUC TION

Control is an essential element of group life.iPegntrol is a central aspect of school
life. It is indispensable in maintaining law, oragerd peace in order to ensure a suitable
environment and efficient operation of schoolsdffective teaching and learning. While

control is a problem that all organizations fabés problem is especially important and

most acute in service organizations, such &8gschools, that have no choicein the
selection of their clients who participate ie ttrganization. The problem of student
control is accentuated in schools because thgsamiations are often confronted with
pupils who may have little or no desire for thevgmrs provided by these institutions.

2.0 OBJECTIVES
At the end of this unit, you should be able to:

* enumerate the three criteria that school admin@sahould apply to every proposed
rule before being enforced in a school context;

* explain the term in loco parentis ;

» list the types of students discipline problem;

» state the causes of student indiscipline;
explain the guidelines on punishments of studesrtsffences in Colleges;

» state the four common law principles that shaulitle school officials in
administering punishment;
» discuss retributive punishment, deterrent punishraed reformative punishment;
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» list the different types of punishment in Nigerseshools.
3.0 MAIN CONTENT
3.1  Concept of Students Control

Most State Education Laws or Edicts contain raled regulations for schools.  These
often cover such matters as various forms oford(admission, progress and

withdrawal, time table, weekly diaries, corgoraunishment book), attendance register,
accommodation requirement, punishment, trarsidrleaving certificates. We will

discuss these records and some other ones anglustifieation for keeping them in
Module 3. You will then see and appreciate howfulgdbe records are.

3.1.1 Issues in Discipline

In an effort to prevent and resolve studenscigline problems and ensure efficient
functioning of the schools, Schools Boards hdeag realised the need to promulgate
reasonable disciplinary policies and procedur&bese rather broad policies are made

more specific as rules and regulations at the iddal School level. Only School rules

and regulations that are reasonable, have d@mcadonal purpose, are administratively
feasible and are legally enforceable should be tai@ed in a school (Gorton, 1983).

The New Jersey Schools Board in the United State@sted by Peretomode, 1992 has
recommended three criteria that School admin@sahould apply to every proposed
rule before being enforced in a School Context.séhare also relevant to the Nigerian
School system:

1. Is the proposed rule necessary for the orderlyl edfective operation of the
School?
2. Does the rule involve some suppression of freedom?
3. If so, is theincidental restriction on fdeen any greater than is reasonably

necessary for the orderly functioning of the ScRool

While the reasonableness of rules and regukaticannot be decided in the abstract
except in the context of the application or facthd situation, the three questions above
provide a useful guide forjudging the reasderadss of School rules. This point is
similarly expressed by Reutter and Hamilton (19¥8&n they wrote:

Clearly a compelling interest of the state is th@ntenance in its Schools

of a proper atmosphere for learning. But many rokensibly so aimed
have been invalidated by courts because they anatonally connected
with the purported objective .The closer a rulereaches on a constitutional
right of students, the greater the burden of jigstifon on School authorities
to show a compelling need for the rule ..,. Anyoeoéable rule of conduct
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must be connected with the welfare of the schools.

The implication of the above quotation is thatile School Boards and School
authorities (principals and teachers) are vestéld mowers and prerogative to make rules

and regulations to govern the behaviour of studiemtthe efficient operation of schools,

such rules must be reasonabile, i.e., rules whiasaorably contribute to the advancement

of the educational process. As Alexander (1980)tlygpointed out, where governmental
actions, Schools Board or School-building rules magilations have been unreasonable,
vague, arbitrary, or direct violations of consiibuaial rights or freedoms, the courts, will
impose limitations or declare them null and void ahno effect in order to protect the
students (p. 318).

3.1.2 The In Loco Parentis Doctrine

School administrators and teachers have the powethority and responsibility for
administering a School's disciplinary programmehis power to control and discipline
students for infractions is traceable to the agkdalctrine of in loco parentis, in place of
the parents. This position of the School adstiator or teacher with regard to
discipliilary control of students is well explainiedtheCorpus Juris Secundum (79 C.J.

S. 493).

As a general rule, a school teacher, to a limitddre at least, stands liaco parentis to
pupils under his charge, and may exercise suolwvers of control, restraint, and
correction over them as may be reasonably necessanable him to properly perform
his duties as teacher and to accomplish the pumpios@ucation; he is subject to such
limitations and prohibitions as may be defined dw.l.

The courts in democratic societies all over theldvbad also viewed school officials as
standing in loco parentis allowing them to regutage student in any manner subject only

to the standards and restraints that a parent waddn supervising the welfare of the

child. For example, In Gott vs. Berea College ia thS. (1913), the justices held that:

College officials stand in loco parentis concerrting physical and moral
welfare and mental training of the pupils, and wewmnable to see why, to
that end, they may not make any rule or reguldtorthe Government or
betterment of their pupils that a parent couldtfi@ same purpose.

The implication of this statement isthat dsurordinarily will not interfere with the
authority of aschool to make rules governinglent behaviour unless such rules are
unlawful, unreasonable, capricious or against pytlicy.

The doctrine of in loco parentis had been basathemassumption that by sending their

children to school, parents agree to delegatesthool officials the power or parental
authority to control their children’s conduct imanner that will be of the best interest to
the child. Cravan (1981), however, points dhiat today, this situation is drastically
changing. Parents now argue that when the concigjmated, education was voluntary
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and personal, the parent voluntarily committeddiél to the authority of the teacher
who usually spent the entire day with the chiléismall classroom or school, thereby
developing something akin to a parent/child refeghip with the pupil. Most teachers
today instruct children for only part of the dayddrave fewer opportunities to form close
relationship in large classes and schools. lin ighe light of this latter point the Ohio
Department of Education inthe United Statesdwmame to reject the idea that schools
may act in place of the parents, The Departmesms of the viewthatto standin loco
parentis, one must assume full duties, resportsgsiland obligations of a natural parent

to a pupil. What is the situation in Nigeria? Aeacthers really standing in locos parentis

to the students under their care?

Crayan stated thus:

That students' relationship to School and to pararg entirely different.
The School/Child relationship is intermittent wdliferent adults involved

at different times of the day and year; they otiesuperficial levels and

for short periods of time stayed with the childrdds relationship on the
other hand ordinarily incorporates deep feelingsiafual love and affection.
For this reason, corporal punishments inflicteghyents would have an
entirely different effect than the same punishnreated out by School
authority (1981.p, 4).

What this means is that the doctrine of in loceptis is on the wane not only in the
United States but also in Europe and even in Nageri

Self Assessment Exercise 4.1.:
1. What do you understand by the phrase in locerer ?

2. Of what importance is the doctrine in the cantand discipline of pupils in the
school?

3. Why is the in loco parentis doctrine being Eraded today?

3.1.3 Problems and Causes of Indiscipline

There is a wide variety of student misbehaviowdhools but these discipline problems
vary in degree from school to school. Gorton (1988 classified the various types of
problems, namely, misbehaviour in class, mistiela outside class but within the

school, truancy and tardiness as shown in Figurg. 10

Gorton also proposed taxonomy of the causes oéstadliscipline problems in which he
categorized the possible causes of students' nastmir into three categories, viz:
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Figure 4.1:

TYPES OF STUDENT DISCIPLINE PROBLEMS

Misbehaviour outside
Misbehaviour in Class | class (but in School of  Truancy Tardiness
on School grounds)
1. | Talking back to 1. | Fighting Cutting Frequently bein
the teacher class late to class
2. | Not paying| 2. | Vandalism 2| Skipping Frequently beir
attention school late to school
3. | Distracting others| 3. Smoking
4. | Gum chewing 4. | Using illegal drugs
5. | Vandalism 5. | Student dress
6. | Profanity 6. | Theft
7. | Cheating 7. | Gambling
8. | Assault 8. | Littering
9. | Student activism
10. | Located in an

unapproved area

Source:Richard A. Gordon (1983). School Administratiomd&éupervision, Leadership

Challenges and opportunities, Dubuque, I1A: Wcb2P.3

School-related factors,

personal factors and hoomemunity environment.
category referred to as governmental/externattofa has been added to the Gordons
The typology is

classification scheme by the authorto makenbre exhaustive.
presented in Figure 10.2.
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Figure 4.2:

CAUSES OF STUDENT INDISCIPLINE A TAXONOMY

School-Related
Factors

Personal Factors

Home and Community

Environment

Governmental and
External Bodies

1. |Poor Teaching

understand the
rules

1} Student doeshtit.

Poor authority
figures and
relationship  within
the home

Federal
Government

policy

2. |lIrrelevant Student doesnt 2. |Crime infested State Government
curriculum understand why neighbourhood directives
the rules exist
3. |Inflexible school Poor Educationall 3. |Student activitieg3. |External Boarg
schedule background after School, e.g. examination

work, other activities
that keep him up lat
at night

\V

4. |Insufficient
adaptation and
individualization
of the school s
programmes to 3

Undesirable poor
relationships

student

educational

background
Student I9
psychologically
disturbed
Personality
conflict between
student ang
teacher

Source: Adapted from Richard A. Gordon p. 329. A categaaged by the author

to the Gordon s classification scheme.

3.1.4 School Rules and Regulations for Students

Every school

has aset of rulesand regulatimeant to guide students towards good

conduct and behaviour in order to maintain gendisglipline, peace and order necessary
for effective teaching and learning. Any actiontbe part of a student that goes contrary

to these school

indiscipline which attracts certain disciplinarytians.

Usually, school
uniforms/personal

appearance,

rules and regulations cover sewathge of areas,
of corgation,

channel
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property; school attendance, class and studyulagons, student/student relationship,
staff/student relationship, day student/boarding regulations, tests/examination/
promotions, sports/manual labour, students visidiags/outing (for students living in the

boarding house) and general regulations.

The effectiveness of school rules depends orungber of factors. Three of the seven
criteria identified by Gorton (1983) are relevambur discussion. They are:

1. Rules and regulations on student behaviour shaeitdted in positive form as
much as possible, and student responsibility ratieer misbehaviour should be
stressed. The emphasis on student behaviour sheuwdd that which is desired,
not on behaviour which is unacceptable.

2. The policies and procedures governing student \betiashould be written in
clear, understandable language and be presenstddent, teacher, and parent
handbooks which are reviewed from time to time.

3. The consequences of violating a rule or regufatishould be made explicit and
commensurate with the nature of the violation #@t students will have the
opportunity to take that information into considera before they violate a rule
or regulation.

These three important guiding principles in drawipgregulation for students are often
not adhered to in Nigeria. Nwagwu (1987), for examprovides us with a typical list of
the regulations that should govern student behawopost-secondary schools. This list,
contained in the Handbook on Discipline was poadi by the Anambra State Schools
Management Board. A look at the regulations withstthat they are couched mostly in

negative or unacceptable statements instead of) Istabed mostly in a positive form. The
rules and regulations as provided by Nwagwu (19®7,137-8) are as follows:

@) Staff/Student Relationship:
1. Staff quarters are out of bounds to students urdesscceptable reasons.

2. Any student who feels offended by a staff membeukhnot take the law
into his own hands. He should report to the priakgr his assistant.

3. Due respect should be shown to teachers.

4, Any indecent approach to afemale student dynale staff should be
reported to the Principal.

(b) Student/Student Relationship:

1. Use of corporal punishment and other forms of terta forbidden.
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(€)

(d)

Fighting and bullying are prohibited.

No case should be reported to parents withoust freporting to the
Principal.

Fagging and servitude are forbidden.

Punishments by prefects should be reasonableuahd pnd must be
fulfilled even if a student wants to protest agathem.

Senior students should show good example andorjshiidents should
respect the seniors.

There should be no indecent behaviour between amaldemale students,
or among them.

Beginning and End of Term:

1.

2.

3.

Boarders must return to school on the opening @éyre 6 p.m.

Boarding fees must be paidinfull one wedkrafeopening date and
tuition fees not later than one month after reopgni

Students must not leave school for vacation odlagk before authorized
time and date.

General Rules:

1.

No student should leave the school premises uonsimy except with exit
card.

Stealing is a serious offence.

Loitering during classes is not allowed.

Good student behaviour inside and outside sch@vhizes is necessary.
Proper dressing is important and only the schdatiaf uniform should
be worn during the term whether inside or outsidedgchool, including at
all social gatherings.

Students must participate in physical educationsgaiting activities.

Every student should belong to a school club oresp@pproved by the
school.
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8. School functions can only be organized withmgssion of school
authorities.

9. Proper care must be taken of school propertgluding furniture and
equipment. Culprits will pay for damage to these.

10. Students must keep the school clean.

11. Smoking, alcoholic drinks and dangerous dargsprohibited.
12. Strikes, demonstrations and riots are fortmdde

13. Punctuality is essential.

The emphasis that student behaviour should beaimwihich is desired, not on behaviour
which is unacceptable, is illustrated by statemangsStudent Handbook on Elementary
Schools  Rights and Responsibilities by the Detroit Public Schools.

The student responsibilities (rules of conduct)alare similar to those outlined above
but stated in positive form are as follows:

What You Can Do

1. Take Part
» Come to school every day
 Come to school on time.
» Go to all classes. Do the classwork
» Ask your teachers for help.

2. Control Self
* Obey all school rules
* Actin away that will help you and the other stotdeto learn
» Help care for books, supplies, and all school priype

3. Respect School Workers
* Be polite to all teachers, principals, aides amdgthool workers
* Obey all teachers, principals, aides and otheraalorkers.

4. Respect Other Students,
* Be fair with other students.
* Treat other students in a way that will not hugrth Avoid fights.

» Speak kindly to other students. Avoid name cal(icited in Gorton, 1983, p.
342).

Furthermore, a look at the rules and regulatiomaast secondary schools in Nigeria will
show that the consequences of violating such andsregulations are not made explicit.
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Consequently, students, teachers, and parentstdmow which rules, if violated, will
attract what punishment. The result is thamilar or identical offences often attract
different kinds of punishment from the sameliffierent teachers and school
administrators.

In order to avoid this glaring anomaly and to chemtklessness in punishing students,

the Federal Ministry of Education in 1988 came uth\& categorization of the various
offences obtainable in the Federal Governmentle@es into minor, fairly serious,
serious, and major or very serious offences. Thas¥ty also provided guidelines in the
punishment of students for the different categgoof offences. The guidelines in
tabulated format are provided in figure 10.3.
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Guidelines on Punishment of Students for Offences

d below a format of guidelines on punishmensgtatients for offences in the Federal GovernmenieGes as adapted froihe
lication of the Federal Ministry of Educatiore(Btomode, 1992

GUIDELINES ON PUNISHMENTS OF STUDENTS FOR OFFENCES IN FEDERAL GOVERNMENT COLLEGES

TEGORY OF RECOMMENDED WHETHER SUPERVISION OF AUTHORT
)FFENCES DETAIL OF OFFENCES PUNISHMENT RECORDED PUNISHMENT BY PUNISH
@) €)) No (minor  detentior @) (a

Unpunctuality; improper dressingMinor detentions (3 offenders to be listed, piieacher or Prefect or] Teacher or

disturbance in class, prepor | minutes of manual | record destroyed aftqrPrep supervisors. Prep Supen

0] dormitory; inattention in class; nof labour). work).

MINOR properly equipped for class; ugng
wrong cutlery at meals; duty ngt
properly carried out; disrespect tq a
senior; using abusive language,
lateness to meals.
(b) (b) ) (3
Absence from Minor Detention|] Double the work. No Prefect-on-duty. Prefect-ondt
work.

() (a) () (1) 0]
FAIRLY Offences listed in (i) (@) repeatg®ingle or double | Yes, and number  df Prefect-on-duty Teacher or |
SERIOUS despite warning; neglect of duty| detention (eachh detention entered on thg supervised by the

failure to obey instructions; | detention involving | Terminal report. Master-on-duty.

rudeness or disrespectto teachemse hour of manygal

or disrespectto prefect; breakipdabour).

light-out rule; fighting (not

involving serious injury); telling

lies; found in the dormitory during

class or prep houses.

(1) (b) Double the work. Yes Prefect-on-duty Teacher or |

Absence from detention work. supervised by  th{
Master-on-duty

(i) (a) Offences listedin (2) (a) | Suspension for ongYes, to be included in| Principal Principal
SERIOUS repeated despite punishmenttwo or three weeksTerminal Report.

breakin

and/or warnings;

jand/or dismissal from

Vice Principals
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bounds, serious fightin
including injury; minor sexual

offence; cutting classes; ming
case of theft;
drinking alcohol; bullying;
willfully and insurbordinately
defying authority; cheating in
internal exams; bad behaviod

outside the college (includling

improper dressing); inflicting
illegal punishments.

smokind;

) the Boarding House.

r

I

(b) Damaging school property. | Suspension for ongYes, to be included in| Principal Principals
(c) Over-staying exeats. two or three weeksTerminal Report.
(d) Carrying food out of the and/or dismissal fron Vice Principals

Dinning Hall or indiscipline in| the Boarding House.

the Dining Hall.

(Iv) Offences listed in (3) (a) repehtexpulsion fromthe [ Yes, to be included onftReincipal Advisory C
JOR OR VERY | despite punishment and/prcollege. school leaving Certificate. advice  th
SERIOUS warning; theft; serious sexual Minister of E

offence (including pregnancy);
taking harmful drugs; cheating in p
public exam; defying th¢
Principal s authority.
Irce: Courtesy of the Federal Ministry of Education, Lagos, 1988.
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Self Assessment Exercise 4.2:

1. Why isit necessary forteachers and schadiministrators to understand the causes of
students discipline problems?

2. List the rules and regulations and their comesing punishment in your school when they
are violated. Which punishment do you consider aswaable or unproportional to offences
committed?

3.3 Punishment in Schools
These will be discussed under the following sube®p

Punishment and Guiding Principles
Juvenile Delinquency with Case Laws
Stubborn/Violent Children with Case Law

3.3.1 Punishment and Guiding Principles

Punishments are responses by school officialstiadents' discipline problems. Such
chastisement must be reasonable and lawfulrd@rdo avoid possible charges of assault and
battery or inhuman and brutal treatment or mans$isrgr false-imprisonment, as the case may
be. A number of standards have been proposed lahpkegists and educationists and a number

of common Ilaw principles have emerged to gtedehers and other school officials in their
disciplinary actions against students.

Gorton (1983, p. 349), for example, suggests timselection of the type of punishment should
take into consideration four basic factors. These a

(1) the cause of the behaviour,
(2) the severity of the offence,

(3) the habitualness of the offender, that ike number of times he has committed the
offence and

(4) the personality of the offender certain studenay respond to punishment better than
others.

O'leary and O'leary (1972) also recommended thaitshing a student, the school administrator
and the teacher should do well to heed the follgwin

Use punishment sparingly;

Make clear to the student why he is being pwdsh

Provide the student with an alternative meama@éting his needs;
Reward the student for utilizing the alternatiweans;

R NS
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5. Avoid physical punishment if at all possible;
6. Avoid punishing while you are in a very angry oraianal state.

Furthermore, Barrell and Partington (1985) hapmoposed three standards, called cannons of
punishment, by which punishment may generally dgg¢a as appropriate and reasonable. First,
the punishment should betributive  an expression of the displeasure of societhiebtfence
or the act of indiscipline for which a person isi@hed. Secondly, it should serve adet@rrent
an example to prevent (or warn), others from cottimgi the offence for which punishment is
meted out. Thirdly, it should beformative an attempt to turn the offender into an accdptab
member of the community (p, 445). The emphasispunishment in school should be geared
towards reforming the offending student.

In addition, Remmlein and Others Ware point to foammon-law principles that should guide
school officials in administering punishment iorder to avoid liability or penalty of damages,
fine or imprisonment. These principles are:

(2) that the punishment be not unreasonable;

(2) nor excessive, in view of the age, sex anehgtth of the pupil;
3) nor excessive in view of the gravity of théeoice;

4) nor administered maliciously.

Remmlein and Ware emphasised the need to heed tommon-law principles when they
pointed out that 'even death of a pupil resulfrogn punishment may be excused in law if the
teacher's conduct was within limit set forth ie tAw .

Finally, Alexander (1980, p. 320) points out the@tstandards that courts have advanced to guide
a teacher while punishing a child:

(1) The reasonableness standard, e.g., punishmest 'be exerted within bounds of reason
and humanity” (Fletcher v. People). It must notdegrading and unduly severe ;

(2) The good faith standard. The teacher must ae¢ lheen activated by malice, nor have
inflicted the punishment wantonly . Drawing updhe ruling in the case of Fox v.
People, Alexander made the point that for aoremr a judgement, although the
punishment is unnecessarily excessive, if it isai@ nature to cause lasting injury and
he acts in good faith, the teacher is not Idéigp. 320). It isvery important that in
punishment, teachers and school administrator kmest/ the rules of their authority and
be careful to observe them to the letter (Barnedl Rartington, 1985). This is important
because in meting out punishment, if care is dartathe teacher might violate one or
more of the fundamental rights of the pupil guagadtby the constitution.
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SPECIFIC PUNISHMENIS

There are different forms of punishment usedschools in Nigeria. The punishment school
official give depends on the seriousness of themufé, the class of the student, the sex and age

of the student and the tradition in one's schdot punishment to be effective, it needsbe
applied soon after the offence is committed. Délegdministering punishment tends to reduce

the association between the punishment and thatiaal of the rule (Gorton, 1983, p. 350).

The different types of punishment in Nigerigmimary and secondary schools include the
following:

* Fines

* Verbal and/or written warning

» Grass cutting

» Detention in class after normal school hours
* Crawling on one s knees

* Kneeling and looking at the sun

*  Picking the pin with one leg up

» Standing on the desk with arm up and eyes closed

» Standing on the floor and resting on the wall véitms up and eyes closed
* Picking up litter

» Cleaning of classroom, paths, dormitories or Asdgrnall
* Washing and cleaning toilets

e Suspension

» Dismissal or expulsion

» Corporal punishment

* In-School suspension.

Alook at thelist of specific punishments regghat most of them (suspension, expulsion,
corporal punishment, detention, crawling, kimggtdown, "pick the pin", etc.) are punitive
responses to student discipline problems. Nantpe measures to student misbebaviour are
persuasion and exhortation, counselling, remediaifdearning problems, and changing of the
classroom and school environments. The lattelddoe effected through changing teachers
attitude toward and expectations for the studeathers’ method of teaching, classroom rules

and policies, size and composition of theglaschool's schedule andthe total programre o
studies.

The respective State Ministries of Education igdxa are aware of the punitive, brutal and,
rude manner punishment is administered at botlpiingary and post-primary school levels. This
consciousness has made some State Ministries afEdn to warn teachers and school heads
against, excessive punitive disciplinary actiagainst students. For example, the River State
Ministry of Education in a circular letter ReME/S. 31T/VOL 111/44 of "9 May, 1984,
captioned, "POWERS OF PRINCIPALS AND HEADMASTERSTHE ENFORCEMENT
OF DISCIPLINE", didjust this. The circular wespied to all Zonal Chief Inspectors of
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Education, the Secretary (now Director Generahjd®l Management Board, principals of
secondary schools Chairmen of District Schools 8@and Headmasters of primary schools.

Paragraph 4 of the circular stated that Pridsipand Headmasters have been vested with the
following powers:

1. To suspend an offending student for a maximum ofweeks during which a full report
of the offence is made to the Ministry with reconmuations for ratification of the action
taken, extension of suspension or expulsion franosl; depending on the frequency of
the offence;

2. To relate punishment to offences committed; fomepde, failure to perform one's duty
may earn the student detention after classes forpethe duty and some more, but the
teacher must be present to supervise him in ooderaduce the desired effect. The age
and sex of the offender should be taken into cematcbn.

3. To prohibit corporal punishment in respect of chassk;

4, To sufficiently convince an offending student/pugilhis guilt before he is subjected to
corporal punishment; which in any case, must NO@ddoee-out of malice or in a temper.
On no account should young and inexperienced testigeallowed to use the cane. All
cases of insubordination requiring corporal ipament must be referredto the
Principal/Headmaster;

5. A maximum of six (6) strokes of the cane may bmiaistered on an offending child,
either on his buttocks or palms, depending orgtaeity of the offence, by the
Principal/Headmaster or his nominee;

6. The so-called "picking the pin" with one leg upglting in the field and looking at the
sun; standing on the desk with arm up (and eye§ aheiforbidden in all schools;

7. Mass punishment, in which an entire clasgisnished for the offence of one (often
unidentified) is not justified. The moral lessdrjustice must be taught or demonstrated
even in the administration of punishment.

In paragraph 5, the State Commissioner for Educatioo signed the circular warned Principals
and Headmasters (and teachers) to be extra vigitard careful in enforcing these delegated
disciplinary powers as any one found guilty tfrannical conduct will himself/herself be
severely disciplined.
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3.3.2 Juvenile Delinquency with Case Laws

A juvenile is a young person. A delinquent isoaiyg offender. A juvenile court is where
children are tried. The maximum age of juvenilesesafrom country to country. However, in
most countries the demarcating class is those bilevage of eighteen (18).

According to the Encyclopaedia International (198087) juvenile delinquency are those acts of

the young which the juvenile court considers daogeito the young person, to his family, or to
the community. To Chauhan (1978, p. 493), a dekngjact is "behaviour that violates norms of

the society, and when officially known, it evokegidgment by the courts that such norms have

been violated".

The type of offences committed by delinquents listeel to their age and sex and they include:
destruction of public property, stealing, bullyjmtishonesty, truancy, smoking, drinking, drug
taking, sexual immorality, assault and batteryufaito serve punishment and carry out lawful
duties. Juveniles accused or convicted of the offiemforementioned are sent to remand homes

or reformatory centres and the underlying princfplketheir custody is rehabilitation. Below are

cases involving juveniles as reported by Peretonidé@?2).

(a) COMMISSIONER OF POLICE
VS
ANTHONY E. ERIOBUNA (alias Emeka Ezenwa -.aged 15@ars)

(Magistrate Court Abagana in Anambra State) J. N. Gomata Esq.)
Charge No. MNJ/69C/90

FACTS:

On 14/3/90 at Mmimi village Nawfia within theurjsdiction of court at about 1.30 p.m.

offender broke the louvre of the window of the dimgl house of one John Agunabo of Nawf'ia.
Through the window, offender entered the home bhJagunabo. Without the Consent of John
Agunabo offender removed one saw valued N27.00aedshirt valued N58.00.

As he was coming out from the window of the d¢wa passerby one Kachi Okoye saw the
offender. As accused jumped out of the window, K&fkoye ran after him and caught him with
the shirt and saw. The offender was taken to ttiegstation. Police recovered the saw and shirt

from the offender. At the police station offendeada confessional statement under caution. The
offender was taken to Senior Police officer wiattested the statement. The confessional
statement was tendered as Exhibit B. The saw waeted as Exhibit C. The shirt tendered as

Exhibit C.1.
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Court

Offender admits all the facts stated by the prosec@rhis court is satisfied that it is the intemti
of the offender to admit committing the offencesrgfed. This court finds the offence proved.

ALLOCUTUS

Offender pleads thus: | am deceived by someboldyeg for mercy. Dr. Obi Onujiogu for
offender associated himself with the plea for cleaye

SENTENCE

In count 2 the offender is sentenced to sixoksts of whip. In count 1 the offenderiste b
detained for 3 years at Government approved sdiidolop Enugu to learn a trade. The parents
are to ensure that the offender is properly loakieer in the school.

(b) COMMISSIONER OFPOLICE
VS
CHRISTIAN NWOSU JUVENILE

(Magistrate Court Awka, S. N. Okoye Esg.) Charge No
MA J11/374c/90
FACTS.

On 10/10/90 at about 12.30 p.m. the accused preteticit he was cutting orange tree branches
behind their compound. From there he entered time & Chief A. C. Ndigwe at Umnorarna
Village, Awka. Therein he dug out and stole sixegbof yam valued N20.00 (Twenty Naira).

These yams belong to Chief A. C. Ndigwe. A relatdihe said A. C. Ndigwe saw the offender
in the act and reported it to him (A. C. NdigweheTaccused was then arrested and brought to
the police station.

At the Police station the accused made a Statenenler charge and caution. This is the
statement a statement signed by the offendedated 15/10/90 identified by the accused as
his and admitted and marked Exhibit 'A". Statemeatl aloud by the I.P.O. (Investigation Police
Officer).

"The yams stolen by the accused were also recovmsréuke I.P.O. These are the yams" six very
small yam tubers admitted and marked Exhibit 'BAt the close of police investigation the

accused was charged to court for stealing the yams.

FACTS read over to the accused and explained to hirgbo.IHe admits the truth of the facts
and states that he lied to the police in his statégr&xhibit 'A'.
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COURT:

| am satisfied from the facts furnished by the pmsion and the plea of the accused that he stole
six tubers of yam as charged. The charge is pramed find the offender guilty.

ALLOCUTUS:

Offender pleads for leniency; states that his garkve in Warri, Bendel State; that he fell into

the act of stealing owing to hunger. Godwin Nwdke, uncle and guardian of the offender in

answer to the Court's inquiry states that the déeroes not attend any school nor is he learning

any trade or occupation; that the offender hassexfuo go to school even though be was put into
one and has also refused to learn the trade otthan& which he was attached to someone to

learn; that the offender leaves the house m tha@imgonly to return by night; the offender is

aged fifteen.

ORDER Upon finding of guilt:
1. The accused is to be administered with seven srokthe cane.

2. He is hereby committed to the care of his uncle MGodwin Nwosu for the purpose of
ensuring that heis adequately given a forneducation or trained ina trade of the
guardian's parents' choice.

3. The offender and his relation should report toGloairt by the end of this month as to his
conduct in home and as to developments in his ¢iducar learning of trade.
19/1990

(©) COMMISSIONER OF POLICE
Vs
OKECHUKWU ONWUBIKO A JUVENILE
(Magistrate Court A.wka, S.N., Okoye, Fsq.)
Charge No MAW/37Sc¢/90

Accused present. Inspector V. Aniagor for profecu M.C.Y. lkegbunam for the Juvenile
offender. Proceedings in camera.

Father of the offender Mr. Oyeoka Onwubiko upagpuestioning, informed the court that the
offender was his son; that they lived togetheraifhe time of the crime; that the offender was in
primary school (Elementary five) until this yeavhen he suddenly refusedto continue. All
efforts to get him back to school proved abortibat the offender pilfers at home and fights

often.

The father is willing to continue to sponsor himschool if he is willing to continue. Offender
states that he is willing to continue schooling.
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ORDER UPON A FINDING OF GUILT

1. The offender has just turned delinquent and abagaisnhooling. | hereby order him to
be under the care and supervision of his father®§eoka Onwubiko and the Welfare
Officer for the Awka Local Government Area. Tdiéenderisto return to school
forthwith and the father should ensure that tlésdone. The offender and his father
should regularly report to the Welfare Officer fawka Local Government at times to be
specified by the said Officer. The father is toulagly furnish the Officer with reports of
the conduct of the offender. If the offenderddacontinue to be delinquent the said
officer shall report the matter to the court fqraper alternative order to be made.

2. The offender is to be whipped with six strokeshaf tane. He is in addition bound to be
of good behaviour for two years in the sum of NBOQfive hundred Naira) and with a
surety in the like sum. His father should be hiesu

4/10/90.

3.3.3 Stubborn/Violent Children with Case Laws

One of the major problems facing Nigerian schobkllldevels is that of gross indiscipline often
perpetrated by stubborn and sometimes violent stad&hese categories of students often resort
to wanton destruction of school property and madhiag of staff with the slightest excuse.

The teachers and heads of schools who effect ¢cmegneasures on erring students are often
target of assault by students. Students ambustokcffiwials and shoot them with catapults or

hire thugs to beat them up. Sometimes they doehérg up themselves, and at oilier times with
the collaboration of their parents on school greaund

For instance, the National Concord (Monday 30 Apuily: 1990) in a caption STUDENTS
SENTENCED PRINCIPAL TO FLOGGING narrated how padpable breakdown of

discipline in schools has assumed a higher dimansieen some secondary school students in
Benue State tried and punished their principabfteged theft".

The students of one of the Government Secondargdisin Benue State accused their principal
of having stolen five microscopes and a bottle efeury from the school laboratory.

The students were said to have concluded theipalge guilt after their own private
investigation. They then attacked and beat up timeipal where he was addressing them at the
school assembly ground. His 504 car also shardtkirsentence' as they set to execute their
judgement smashing it up.

They were not satisfied with the sentence so fah@gran into the house of a teacher said to be

the younger brother of the principal, but thraimpage was checked by the police who had
rushed to the scene.
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There is no doubt that some students, teacherteads of schools pilfer and sell science

laboratory and workshop equipment, and even rattiool property for their personal and
monetary gains.

But it is absurd for studentsto frame up gear and execute jungle justice on a principal
teacher who has not been given fair hearing byafpeopriate authority: Students involved in

such lawlessness could be expelled from the $ctadter following laid down procedures for
dismissing students.

(8) JUVENILE CASE
COMISSIONER OF POLICE V. CHIBUIKE MNANTA

(In the Oyigbo Magisterial District of Rivers Stateholden at Oyigbo
before Senior Magistrate D.S. LOLOMARI 2392/2/90
Charge No. OYMC/43c/90)

FACTS: On 20th February, 1990 at about 9.00 pm one Ale#awa, a student of Government
Secondary School, Umuagbai, and a friend of theused Father unlawfully armed himself with
pen-knife and caused fear in the complainant. Aftexatening behaviour accused stabbed him
with the knife on his left arm and caused him hafwecused who is also a student of the same

school with the complainant was arrested and wasesuiently charged to court. He pleaded

guilty to the charge.

VERDICT: Accused was found guilty on both countson loen plea. Accused pleads for
pardon.

SENTENCE: Accusedisto pay afineof N100.00 on eadbunt or serve 6 monthsin the

Remand home on each count. The terms to run cotingelgu

(b) WHERE NO INDIVIDUAL CAN SPECIFICALLY BE PINNED DOWN AS
HAVING STRUCK AND CAUSED THE DEATH OF A STUDENT THE N
NO STUDENT CAN BE HELD LEGALLY ACTIONABLE
THE STATE vs. EMENIKE NWANKWO & OTHERS

(In the high Court of the Ohafia Judicial Divisibolden at OHAFIA,
Before Mr. JUSTICE G.G.T OJIAKO, 2/3/79 Charge R®DH/Ic/79)

RULING

The six accused persons in this case are joindgl tn a one count information charging them
with:
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Murder contrary to section 319 of the Criminal C&zhgp. 30, Volume 2 Laws
of Eastern Nigeria, 1963 in that they, Emenike Nkvem Onyebuchi Onyema,

Oji Kanu, Samuel Ukpabi, Rex Onu and Okereke Nwarsthe 21 day of June,
1977 at Arochukwu within the Ohafia Judicial Divisimurdered one Dickson Egeonu.

The accused persons pleaded not guilty to the eleard were represented by two
counsels.

The prosecution called five witnesses and estaddishat on the 20th day of June 1977 there
was a football match between the Teachers Trgi@imilege Arochukwu, (T. T. C.) the home

team, and Aggrey Memorial Secondary SchootpocBAukwu (A. M. S. S.)which endedin a
serious clash between the students of the twogesleluring which stones and sticks were freely
thrown by both sides at each other.

This culminated in the death of one Dickson Egeanl, T. C. student on 21/6/77 who was hit

by one of the flyingstones. Of the six accysadons four were from A. M. S. S. and were
defended by Nwanmuo, Esq. learned counsel, whid@ther two were from T. T. C. and were

defended by Ogbuagu Esq., learned counsel.

At the close of the prosecution's case, the twerti#hg counsels made submissions of no case
to answer on behalf of their clients submitting agother things that:

€)) It was not proved that it was the act of the acdupersons that caused the death of the
deceased.

(b)  That the sum total of the prosecution's case wasdle of speculations and no witness
for the prosecution said how or what caused thayrfyom which the deceased died.

Replying the Senior State Counsel rightly concatiatithe prosecution did not make out a case
for the accused persons to be called upon to ansither for murder or for manslaughter but

asked the court to convict the accused persoreffiay as there was sufficient evidence to that

effect. He relied on Section 179 of the Criminatodedure Law and on Section 316 (3) of the

Criminal Code.

The Senior State Counsel having rightly concedatttie prosecution has not made out a case in
the murder charge for the accused persons to kelagion to answer, | hereby discharge each
and every one of the six accused persons on théenaharge.

As to the application by the Senior State Courtsal the accused persons be convicted of affray,
though | very much condemn all acts of indisciplinere especially among school children and
students, | cannot in the face of authorities @ngbint accede to the application of the Senior
State Counsel.

In Rex v. Nta & Others 12 WAC/54 and in Rex v. NaKuvusa (1940) 6 W. A.C.A. 203 it was
held that on acharge of murder there is pdwerconvict of manslaughter but not of an act
intended to cause grievous harm or a seriousaudissA  fortiori | cannot see how one can be

105



convicted of affray on acharge of murder. ti8accuse persons cannot be convicted of any
offence under the present information and eachahthereby stands discharged.

Students sometimes resort to fighting, either anas or on their way home from school. Such

fights might result in accidental dead. Therefduelents need to be constantly warned against

such acts. Apupil who dies as aresult ofhting may die for nothing as the pupil may not
necessarily be guilty of murder or manslaughtais is exactly what happened in the case of

THE STATE V. NWABUEZE.

Self Assessment Exercise 4.3:
Explain the term juvenile delinquency.
40 CONCLUSION

School rules and regulations are very importameeially in the school system where the child
should learn; not only academic work but also nwral’he punishment ought to be corrective
and appropriate to the students age and sex.

5.0 SUMMARY

In this unit, we have discussed the control sifidents.  We specifically looked at issues in
Discipline; the in loco parentis doctrine; probkand causes of indiscipline; school rules and

regulations for students; guideline on punishmeft students for offences in Federal
Government Colleges, punishments and guidingcimies; juvenile delinquency and
stubborn/violent students.

6.0 TUTOR MARKED ASSIGNM ENT

1. State the principles that should guide schdadiafs in administering punishment in order to
avoid liability or penalty of damages, fine or inggmment

2. Why is the inloco parentis doctrine beingligmyed today?
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UNIT 5: CONTROL AND DISCIPLINE OF TEACHERS
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1.0 INTRODUC TION

The teacher holds the key to nation-building. Ti$fidue to the fact that the aspiration of any
nation to transform into a great country can ordypbssible if there are competent and dedicated
teachers to impart the appropriate knowledge patitand skills.

History of Education in Nigeria shows that teachmsupied the position of great honour and
influence in their communities.  They epitomizetbgrity, knowledge, leadership, moral
rectitude and selfless service. But over the yehnsgs appeared to have changed for the worse.

In order to bring back the lost glory, governmdmbtigh the Teachers Registration Council has
defined the minimum standards expected of pradeat teachersin terms of their thoughts,
words and actions.

United Nations Educational Scientific and Cultur@rganisations (UNESCO)/ International
Labour Organisation (ILO) issued a document orsta&us of teachers in 1984. Some of the
recommendations are on professionalization, diswplights and responsibilities of a teacher.

2.0 OBJECTIVES
At the end of this unit, you should be able to:

» list and explain different types of disciplinary easures that a Schools Management Board
can take against an erring teacher or principal;
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* enumerate the acts, commission or omission adjutigbd misconduct;

» highlight the objectives of the Teachers Code afidimt;

» state some of the recommendations of UNESCO andoiL@e status of teachers;
» state those who can report misconduct and wheyevtbald report to.

3.0 MAIN CONTENT
3.1 Types of Disciplinary Measures against Teachers

There are a number of disciplinary measuresdéuat be taken against a teacher for breach of
discipline usually described as misconduct. Tlaeeemany aspects to misconduct. The nature

of the disciplinary actionto be taken depemdsthe gravity of the infraction.  Discipdiry
measures range from warning, interdiction, sosip®, demotion, revocation of certificate,
termination, outright dismissal and compulsorgtirement. These categories of disciplinary
measures are properly highlighted and describ&#bation 10 of A Handbook on the Federal

Ministry of Education (1990, pp. 46 47) as follows:

(1) Warning:

As soon as the work or conduct of a teacher oceffis considered unsatisfactory, he is
gueried and given the opportunity to defend himsédffit is considered that he has not
exculpated himself, awritten warning may beéssto him to desist from his
misconduct. Depending on the number of warningsficer has been given, he may
lose his promotion to the next higher grade or exasn be demoted or retired from the
service.

(i) I nterdiction:

If a criminal charge has been laid against an effand it is considered that in the public
interest he should cease to exercise the powergiantions of his office instantly, he

may be interdicted. When an officeris intetelil; he ceases to report for duty and
receives such proportion of the emoluments of fiisey being not less than half, as will

be determined.

(i)  Suspension:

Suspension is applied wherg@rama facie case (the nature of which is serious) has been
established against an officer, and it is consifl@exessary in the public interest that he
should forthwith be prohibited from carrying on kiisties.

An officer on suspension ceases to receive hisyspknding the time his case is fully
investigated. If he is not found guilty, he isgarrears of his salary not paid during the
suspension.
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(iv)

(v)

(vi)

(vii)

(A)

Termination:

The appointment of an officer may be terminatedsttemoving him from the service for
grievous and flagrant misconduct. It may be effeédte giving the officer a month s or
three months notice of termination of appointn@rpayment of a month s salary in lieu
thereof.

Dismissal:

This disciplinary action may be recourse to ewhan officeris guilty of such flagrant
infraction that goes to the root of his appointmemd severs the nexus between employer
and employee. When an officer is dismissed, nweair salary in lieu thereof is to be
given to him, and his dismissal usually takes eftecthe date on which he is notified.
He thereby loses his gratuity and all pension gght

Compulsory Retirement:

An officer may be retired from the service compulgas a disciplinary action where it
is felt, as aresult of misconduct, that heds longer fit to bein the teaching service.
Pension rights are not lost as a result of theeraient.

Demotion:

A teacher found guilty of misconduct, such as emlagrent of school fees, development
fees, examination fees or collection of illegal®alfees or development levies may be
demoted in rank; reduction in status may also afiecsalary in some cases. Demotion
may take the form of reduction from the rank ofrimgpal to that of a classroom teacher
or that of senior teacher to that of a lower status

Professional Misconduct

Acts or offences specified as professional miscohby the various educational institutions are
varied but also similar in a number of cases.

(i)

Infractions by Teachers

In a broader sense, in the schools, the questiorfrattion by teachers borders mainly on the
following areas:

(1)
(2)
3)
(4)

Lateness to school and school assemblies;
Interval absenteeism from school;
Lateness to classroom for teaching;

Failure to prepare lesson notes;
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(5)
(6)
(7)
(8)

(9)

(10)
(11)
(12)
(13)

(14)

(15)
(16)

(17)

(18)
(19)
(20)
(21)

(22)

(23)
(24)

(25)

Failure to attend staff meetings;
Failure to make use of the blackboard inheay;
Examination malpractices (aiding or abetting);

Indulging in behaviours that tend to degradeersonality of a student, e.g., hair cutting
as punishment, cutting skirt to size, etc;

Failure to perform duty as house master eepkng appropriate house records;
Indecent dressing;
Contributing to the delinquency of a minor;
Deliberate negligence of duty;

Beating or punishing students in disregartutes and regulations for punishments;

Stealing school property e.g., stencifgationery, typewriter, stopwatches, microscope,
etc;

Fighting with colleague or students;
Rudeness or insubordination to the princgpdiis representative;

Corruption or fraudulent practices, e.gollecting illegal dues from students,
embezzlement of school fees, etc;

Failure to keep records of tests and exanonsit

Failure to mark class register as form teach

Aiding students in destabilizing the peace anity of the school;

Forgery of certificates and other personaluteents; giving false information;

Engaging in activities or crimes that wijeopardize or bring disrepute to the teaching
profession or to the school;

Drinking alcohol while on duty or getting ixicated to school;
Sleeping while on duty;

Smoking while on duty, particularly while téang;
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(26) Leaking official and confidential documemsunauthorized persons;

(27) Drug addiction;

(28) Religious fanaticism;

(29) Male teacher flogging female students onbilntocks;

(30) Going home before the normal closing hour;

(31) Falsification of accounts;

(32) Forging of transfer certificates or resultstudents.(Peretomode, 1992)

(i) Acts Constituting Professional Misconduct

The then Bendel State Post-Primary EducatiootEdi988, Second Schedule, S.6 (a) (9),
according to Peretomode (1992) for example, $pedhe following acts as amounting to
professional misconduct:

(2) Conviction for a felony or misdemeanour;

(2) Conviction for an offence contrary to thevisions of the Education Edict or any
regulations made under the Education Law;

3) In relation to an application for regidion asa teacher, knowinglfurnishing to the
register of teachersinformation which is false in a material partiayla

(4) In relation to an application for employmeastaateacher; knowingly making a statement
which is false with the intent to defraud and failito disclose to the School Board any
material information within the knowledge of thdesfder;

(5) Having carnal knowledge of a child who is atteg an institution at which the offending
teacher is a member of staff;

(6) Conduct prejudicial to the maintenance of oated discipline in an institution; and

(7 Conduct in respect of the staff orchildren an institution which is disgraceful or
dishonourable.

The Imo State Education (Miscellaneous Provigi@tict No. 10 off 1998, Sixth Schedule,
Section 25 (2) (1) to (10) lists the following tacts as constituting professional misconduct:

(2) Immorality with a school pupil;

(2) Misappropriation of school funds;
3) Dishonest conduct in relation to an examimgtio
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4) Suppression or falsification of school recondstatistics;
(5) Bribery, corruption or exploitation of childres services for personal ends;
(6) Teaching the children of his school outsideosd hours for private income;

(7 Teaching the children of his orany schamlitside school hours for private income
without official approval by the Schools ManagemBaoard;

(8) Engaging in an illegal school, either as a proprigteadmaster or teacher;

9) Engaging in any commercial activity or tradmcluding hawking of any ware during
school hours;

(10) Proven act of insubordination to immegliabss and consistent dereliction of
duty.(Peretomode, 1992)

TRCN (2005) enumerated Acts, Commission or Omisatjudged to be Misconduct

(1) Forgery or mutilation of official document

(i) Fighting in or within the school premises

(i)  Assaulting a student or teacher

(iv)  Abuse of a student or a teacher

(v) Intimidation of Student(s)

(vi)  Harassment( Sexual or otherwise)

(vii)  Habitual late Comer

(viii)  Unauthorized Absenteeism

(ix)  Taking undue advantage of students or teachers

x) lllegal or Unauthorized collection of money iincstudents
(xi)  Facilitating, aiding abetting or assessorxara malpractice
(xii)  Irregular or unauthorized award of marks

(xiii)  Bribery (giving or taking)

(xiv) Disobedience of lawful order

(xv)  Stealing

(xvi) Extortion from students

(xvii) Money for Marks Racket

(xvii) Sex for Marks Racket

(xix) Employing Unqualified Teachers

(xx)  Teaching with non-qualifying or unrecognizesttificate
(xxi) Teaching without Registration with TRCN etc
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(B) Teachers Right to Fair Hearing during Disciplinary Inquiry

If the allegation of misconduct against a besds a serious one that would warrant severe
disciplinary action such as demotion, remowal his name from the register of teachers or
termination or dismissal, the teacher against wtiwerallegation is made must be given a fair

hearing. If the principle of fair hearing (subdtae and procedural due process) is not adhered

to in the proceedings, the court may declare suciispment resulting therefrom as against the
principles of natural justice and therefore, nallavoid. This is why the laid down procedures,

rules and regulations must be scrupulously followetthe investigation of alleged misconduct

against a teacher, which if established, may lea®vere penalty against him.

The right to fair hearing before severe disciplynaction is taken against a teacher is provided

for in most State Education Laws or Codes. [i3s ane of the fundamental rights provided for
in Chapter IV, S. 36 of the 1999 Constitution of ffederal Republic of Nigeria. The Section 36

(1&2) of the Constitution states that:

In the determination of his civil rights and obligas, including any
guestion or determination by or against any govemiror authority,
a person shall be entitled to fair hearing withireasonable time by a
court or other tribunal established by law and tituted in such a
manner as to secure its independence and impgrtialiProvides

for an opportunity for the person whose rights ahligations may be
affected to make representations to the adminigjexuthority before
that authority makes the decision affecting thaspe; contains no
provision making the determination of the admirrisig authority final
and conclusive.

The origin of the principles of fair hearing audi alteram partem ( hear the other side ) and the

rule of natural justice is traceable to the BiblAs Mr. Justice J. S. Anyanwu stated in his ruling

in the case of J.I1.J. Uchegue vs. I. Nwandu anfidkwu (1986), even God Himself observes it.
As pointed out by Peretomode (1992) , we readerbtbok of Genesis that when Adam and Eve
ate the forbidden fruit in the Garden of Eden,Altraighty God did not proceed to punish them
without first hearing from them. Verses 11 13haf third chapter of Genesis are pertinent:

(i) And the Lord said, who told thee that thou twaasked? Has thou eaten of the tree, whereof |
commanded thee that thou shouldest not eat?

(i) And the man said, the woman whom thou gave$tet with me, she gave me of the tree, and
| did eat;

(i)And the Lord God said unto the woman, what this that thou hast done? and the woman
said, the serpent beguilted me, and | did eat.

God was patient. And after hearing the explanatiomm Adam and Eve and not being satisfied,
He proceeded in the subsequent verses to handuHishpnent to them (pp. 6 7 of the ruling).
Fair hearing in Nigeria as regards teachers ionlyt a common law requirement, but also a
statutory and a constitutional requirement. InSl@reme Court of Nigeria ruling in the case of
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Mrs. Yesufu Amuda and Garba and Others vs. Theddsity of Maiduguri (1985), the
presiding Justice Andrews Otutu Obaseki, readiede¢hd judgement, clarified the meaning of
fair hearing by stating:

The Courts have always drawn the distinction letw hearing a man as a witnessin an
administrative inquiry and hearing him in defeo€e his conduct or integrity. Fair hearing
implies that:

(a) A person knows what the allegation against éwie)

(b) What evidence has been given in support of silelyations;

(c) What statements have been made concerning #dflegations;

(d) Such a person has a fair opportunity to coraeck contradict such evidence,;

(e) The body investigating the charge againsth supgerson must not receive evidence
behind his back. The court has a duty once iigesl with the determination of the civil
rights and obligations of any persons to be gulgiethe principles of fair hearing.

The point is further enhanced and made more ekply Justice Oputa also of the Supreme
Court, in the case under discussion when he wotellws:

It is my humble view that fair hearing implies mutiore than hearing
the appellant s testifying before the Disciplinaryestigation Panel, it
implies much more than summoning the Appellanteigethe Panel;

it implies more than other staff or student (orgus) testifying before
the Panel behind the backs of the Appellants; li|es much more

than the appellants being given a chance to exfiain own side of the
story. To constitute a fair hearing whether ivéore the regular courts
or before Tribunals and Boards of Inquiry the peraocused should
know what is alleged against him; He should begewhen any
evidence against him is tendered and he shouldvee g fair opportunity
to correct or contradict such evidence. How eghis done if it be not by
cross-examination?

Often, the terms due process of law, substantsige, or natural justice are used synonymously
with fair hearing. For example, in the case off€ssor C.A. Onwumechili and the University of

Ife Vs. Miss Olajobi Akintemi and one Other (1984)stice Uche Omo, who presided and read

the lead judgement, pointed out that the threeclragjuirements of natural justice are:

(a) the person accused should know the natureead¢husation made against him;
(b) such a person should be given an opportuniggate his case;
(c) the tribunal investigating the charge againshsa person must act in good faith (p. 505).

In Ajayi and Ors. Vs. Principal, ljebu-Ode GramnSahool (1982), Justice Sofolahan, then of

the ljebu-Ode High Court, pointed out that phieciple of substantial justice contains two
essential elements:
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() the rules ofadi alteram partem , i.e., both sides must be heard, and
(b) nemojudexincausasau  no man shall be judge in his own cause.

In the light of the foregoing analysis, it is omBasonable that no teacher should be punished for
an alleged offence without being given the chandait trial or fair hearing.

Self Assessment Exercise 5.1;

Identify and briefly discuss the different agdees of disciplinary measure an Educational
Institution can take against an erring academii. sta

3.4 Teachers Code of Conduct

The Teachers Registration Council of Nigeria (TR@W) Section 9 (6) empowers the Council

to make rules which are not inconsistent withe Act as to acts which constitute professional
misconduct.

3.4.1 Objectives of Teachers Code of Conduct

The objectives of the Teachers Code of Conductngnathers, are to:

(@) Re-awaken the sense of self-esteem, dignity, homselftess service and moral rectitude
in the teacher,

(b) Protect the teachers age-long position of nobdlitg leadership in the social, moral and
intellectual world,;

(c) Build a strong moral foundation for the actudiiaa of an educational system that can
compete favourably in the global community;

(d) Boost public confidence in the ability of the teeghprofession to regulate itself and to
bequeath to the nation products that are cepzEblmaking maximum contribution
towards the development of the nation in particidad the world in general,

(e) Provide objective yardstick for the assessmentheteéachers conduct and discharge of
professional duties;

)] Help to guarantee the safety of the professionadsspell out the type of relationship that
should exist between the teachers on one handsenrsdally their colleagues, students
and other persons who would interact with them ftome to time.

3.4.2 UNESCOI/ILO Position on Status of the Teacher

In 1984, the International Labour Organisation (Jladd United Nations Educational, Scientific
and Cultural Organisation (UNESCO) issued a damimtitledThe Status of Teacher: An
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I nstrument for its I mprovement The International Recommendation of 196 Joint
Commentaries by the ILO and UNESCO.

The document has more than 142 recommendaticnsgering guiding principles, educational
objectives and policies, preparation for thefggsion, further education for teachers,
employment and career, rights and responsibildgfdsachers, conditions for effective teaching
and learning, teachers salaries and social ggcuamong others. Below are selected
recommendations (Rec.) on professionalizatiorscigiine, rights and responsibilities of a
teacher:

Recommendations Issues

(a) Protessionalization:

Recommendation 6: Teaching should be regarded asa professimait form of puplic
service which requires of teachers expert knogdedand specialized
skills, acquired and maintained through rigorous eontinuing study;
it calls also for a sense of personal and corpaeseonsibility for the
education and welfare of the pupils in their charge

RrRecommendation 11: Policy governing entry into preparation for teachgould rest on the
need to provide society with an adequate plsupof teachers|who
possess the necessary moral, intellectual phgsical qualitiegand
who have the required professional knowledge aiil$ sk

Recommendation 13: Completion of an approved course in an apjetgr teacher-
preparation institution should be required albf persons entering the
profession.

Recommendation 21(1): [ All teachers should be prepared in generalecisp and pedagogical
subjects in universities, or else in speciaktitutions for the
preparation of teachers.

Recommendation 23: Education for teachers should normally betiaie; special
arrangements may be made for older entranttheprofession and
persons in other exceptional categories to undemdilor part of their
courses on a part-time basis, on conditiomat tthe content of|{such
courses and the standard of attainment are orathe kevel as those
of the full-time course.

Recommendation 28: Teacher preparation institutions should form a $octidevelopment i
the education service, both keeping schoolseasbrof the resulty of

research and methodological progress, and ctigfte in their pwn
work the experience of schools and teachers.

Recommendation 406: Teachers should be adequately protected agalmtaay action
affecting their professional standing or careers.

(b) Discipline:

Recommendation 4/: Disciplinary measures applicable to teacherkygof breach of
professional conduct should be clearly defined.e ptoceedings and
any resulting actions should only be made lipilb the teacher so
requests except where prohibition from teachiisgnvolved or th
protection or well-being of the pupils so requires.

11%

Recommendation 4o: The authorities or bodies competent to proposgplyasanctions and
penalties should be clearly designated.
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(c) Rights:

Recommendation 61:

The teaching profession should enjoy académédom in th
discharge of professional duties.  Since teechre particular
gualified to judge the teaching aids and methodsteitable for theil
pupils, theyshould be given the essentiale rin the choice
adaptation of teaching material, the selectioh textbooks an
application of teaching methods, within therieavork of appro
programmes, and with the assistance of the eduedt@uthorities.

Recommendation 62:

Teachers and their organizations should particijpetiee developmen
of new courses, textbooks and teaching aids.

Recommendation 63:

Any system of inspection of supervision shoubg designed tq
encourage and help teachersin the performaoiciheir profes
tasks and should be such as not to diminish tieglfna, initiative and
responsibility of teachers.

Recommendation 64 :

[0) Where any kind of direct assessment of tlaeler s work
is required, such assessment should be objective should be m
known to the teachers;

(i) Teachers should have a right to appeal agairsssessments
which they deem to be unjustified.

Recommendation 65:

Teachers should be free to make use of such el@iuachniques as
they may deem useful for the appraisal of pupilogpess, but shoulg
ensure that no unfairness to individual pupil resul

e
y
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Recommendation 66:

The authorities should give due weightto thecommendations
teachers regarding the situation of individyadipil for courses
further education of different kinds.

Df
and

Recommendation 67:

Every possible effort should be made to pr@mnaiose coopg
between teachers and parentsin the intergsipls, butteach
should be protected against unfair or unwaecninterference
parents in matters which are essentially the &eglprofessional
responsibility.

dration
Prs
by

Recommendation o3:

While teachers should exercise the utmost careavoid accig
pupils, employers of teachers should safeguard dgamst the risk o
having damages assessed against them in the é\ppirg to pupils

occurring at school or in school activitiessgw from the scf
premises or grounds.

ents to
f

nool

(d) Responsibilities:

Recommendation 70:

Recognizing that the status of their professiepethds to a
considerable extent upon teachers themselvegaalhérs should seg
to achieve the highest possible standards in it frofessional work|

Recommendation /1:

Professional standards relating to teacher opednce should
defined and maintained with the participatiari the teachel
organisation.

be

Recommendation 72:

Teachers and teachers organisations should tseaooperate
with authorities in the interests of the pupilstted education service
and of society generally.

ully

Recommendation /3:

Codes of conduct should be established by the ¢éesclorganisations
since such codes greatly contribute to ensurihg prestige 0

f the

profession and the exercise of professional dumti@ccordance wif
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agreed principles.

Recommendation /4: Teachers should be prepared to take theirt ipaextra-curricyla
activities for the benefit of pupils and adults.
Recommendation 75: In order that teachers may discharge their resipities, authorities

should establish and regularly use recognizedans of conspltation
with teachers organisations on such matterglasa¢ional policy
school organisation, and new developments in thieadtbn service.

Recommendation 76: Authorities and teachers should recognize the omapce of the
participation of teachers, through their orgatibns and in other
ways, in steps designed to improve the qualif the education
service, in educational research, and in the eldpment and
dissemination of new improved methods.

Recommendation 77: Authorities should facilitate the establishment #melwork of panels
designed, within a school or within a broader freuoik, to promote

the cooperation of teachers of the same subjett should take due
account of the opinions and suggestions of sucklpan

Recommendation 78: Administrative and other staff that are respiaas for aspects pf the
education service should seek to establish goatisak with teachers
and this approach should be equally reciprocated.

Recommendation 79: The participation of teachers in social and publife should be
encouraged in the interest of the teacher s persoeaelopment, of
the education service and of society as a whole.

|®N

Recommendation 80: Teachers should be free to exercise all civictsigfenerally enjoye
by citizens and should be eligible for public offic

3.4.3 Teachers Investigating Panel and Teachers Disciplamy Committee
(&) Teachers Investigation Panel (TIP)

The Teachers Registration Council of Nigeria (TR@) in Section 9 established a Teachers
Investigation Panel with the following responsiits:

(1) Conducting a preliminary investigation into amgse where it is alleged that a member
has misbehaved in his capacity as a professioaahég; or should for any other reason
be the subject of proceedings of the committee, and

(i) Deciding whether the case should be refetecetthe Teachers Disciplinary Committee.

The Panel shall be set up in each state of ther&ole and the Federal Capital Territory (FCT).
Members of the Panel shall be appointed by TRG afiesultation with the state Ministries of
Education or the Federal Ministry of Educationhe tase of the FCT. The Panel shall consist
of five members, one of which shall be a legal fitiacer.

(b)  Teachers Disciplinary Committee (TDC)
The TRC Act Section 9 equally establishes the TeacBisciplinary Committee. The TDC is a

tribunal which is responsible for considering aetedmining any case referred to it by the TIP.
The TDC consists of the Chairman of TRC and teerothembers appointed by the Council.
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(€)

Penalties for Unprofessional Conduct

The TRC Act Section 9 empowers the TDC to punigteaber where:

(i)

(ii)

(i)

He is judged by the committee to be guilty affamous conduct in any professional
respect; or

He is convicted by any court or commitiae Nigeria or elsewhere having power to
award imprisonment, or of an offence (whethemar punishable with imprisonment)
which in the opinion of the committee is incompkhtitvith the status of a teacher;

The committee is satisfied that the nameny person has been fraudulently registered.

To erring members, the TDC may award penalties agch

(a) Advice

(b) Reprimand

(c) Suspension for months, and

(d) Deletion of name temporarily or permanentlynfrthe Teachers Register.

3.4.4 Obligations of Teachers

(@)

(b)

(€)

(d)

(e)

Professional Standards:

Teachers should seek to achieve the highest profedstandards in all their works and
uphold the honour and integrity of the profession.

Professional Commitment:

Teachers should have an enduring absolute commitnte the profession, giving
maximum attention and responsibility to the pssion, aspiringto make a successful
career within the system, and taking pride in trefgssion

Efficiency:

Teachers should render efficient and cost-effegirodessional service at all times.

Evaluation of Learners Performance:

Teachers should evaluate periodically the learngpsrformance and render all
professional assistance likely to enable learreidentify and excel in their skills.

Precepts:

Teachers should be dedicated and faithful in @fgssional undertakings being punctual,
thorough, conscientious and dependable.
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) Arbitration:

Teachers should submit themselves to the summams arbitration of Teachers
Investigation Panel and Teachers Disciplinary Cott@aias and when the need arises.

Rights and Privileges of Registered Teachers
Registered teachers shall enjoy the rights andlgges listed below:
(@) Legal status as teachers.

(b) Freedom to attach to their names, titles or prefe®may be determined by TRC for the
identification of registered teachers in Nigeria.

(c) Freedom to impart their professional skills, knesie and values within the education
systems, subject to regulation by TRC.

(d) Participation in all TRC activities that are opemtembers.

(e) Letters of credence from TRC when required lyreijn Teachers Council or other
relevant bodies around the world.

)] Professional salary scales, allowances and othafiethat may be secured by TRC for
registered teachers.

Other Relevant Laws
Apart from the TRC Act, teachers in the pursuithadir professional calling are to familiarize
themselves with and abide by the provisions of otblevant laws that relate to the performance
of their duties. These laws include:
(a) United Nations Declaration on Human Right, 1947
(b) Corrupt Practices and Other Related Offencds 2000
(c) The Child Rights Law, 2003.
Relationships of Teachers

» with Colleagues
Respect: Teachers should respect both their senior andijwalleagues in all dealings by
rendering help and assisting them to attain highesdessional goals

Symbolic Relationship: The relationship among teachers should at taiies be mutually
beneficial and aimed at uplifting the professiorthe highest level.

Responsihilities of Senior Colleagues. A senior teacher should show self-respect, condu
himself/herself in exemplary manner and striveriadup junior colleagues professionally.
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Responsibilities of Junior Colleagues: Junior teachers should have respect for theioseni
in both formal and informal contacts, and showinghess to learn from them.

Loyalty: Teachers should cooperate with one another t@eelgrofessional goals, be honest
by demonstrating integrity in all contacts, wsldarespect persons and property, be
trustworthy and preserve confidence.

Discrimination: Teachers should relate equally with all collezguirrespective of religion,
culture, race, gender, political inclination, etc.

Defamation of Colleagues. Teachers should not make derogatory remarks o@uoker or
undermine the integrity of colleagues in any cirstance.

Touting: Teachers should not use dubious or unethicalansisuch as deception,
misinformation, etc. to take away clients and leasrof colleagues.

Canvassing: Teachers should not unduly advertise themsafvesder to gain undue
advantage over colleagues or to suggest that thesegs extraordinary knowledge and skills
which they do not actually have.

Teamwork: Teachers should seek assistance from colleaguasks beyond their
management or professional ability when necessaytake delight in teamwork.

with Learners

Child Right and Dignity: Teachers should have respect for the chilghd riand dignity
without prejudice to sex, gender, race, religioibe, colour, physical characteristics, place
of origin, etc.

Responsibility for Educational Programmes. Teachers are responsible for diagnosing,

advising, prescribing, implementing and evaluagdgcational programmes and instructions
and should not delegate these functions to any pérsons except in limited cases and with
their direct supervision.

Empathy: Teachers should show maximum consideration fofabkngs and circumstances
of the learners.

Confidentiality: Teachers should not reveal information abdlé learner given in
confidence to them except by law or in the intecéghe learner, parents/guardians or in the
public interest.

Fair Remuneration: Teachers may not accept pay for servicegadlyr paid for by the
employer.

However, teachers are free to seek payments #ratcommensurate to their services as
obtained in the teaching profession in their envinent.
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Sexual misconduct and related Abuse of Office: Teachers should not use their position to
humiliate, threaten, intimidate, harass or blackmuay learner to submit to selfish motives or

to engage in sexual misconduct, drug addictemd trafficking, cultism, human trafficking
and other related offences.

Examination Malpractice: Teachers should keep all examination records and/ledge at
their disposal with absolute secrecy and shouldin@ny manner whatsoever, aid and abet
examination malpractice by any learner.

They are obligedto report all cases of exatmm malpractice, which come to their
knowledge, to the appropriate authorities withaelag.

Patronage of Learner Groups. Teachers should not patronize inany wayrnkes

associations deemed by law or public morality ke inimical to social and moral order of
society such as secret cults, gay associationshanike, and should cooperate with relevant
authorities to prevent or eradicate them.

Role Model: Teachers should serve as role model to learneksisg high degree of decency
in speech, mannerism, discipline, appearance andeheral performance of their roles.

Corrupt Practice: Teachers should not ask or receive gifts, or figation for themselves or
for others in any kind whatsoever for selfish metiv

Corrupt practice here includes having canal kndgdeof a learner, bribery, and indecent
relationship with a learner, etc.

Corporal Punishment: Teachers should not under any circumstance admirasy corporal
punishment except otherwise permitted by the schothiority.

Discipline: Teachers should, at all times, ensure thedrners behave in a civil and
disciplined manner.

Ideological Influence: Teachers should not use their positions to agptleeir political,
religious, or other ideologies among learners.

with Parents / Guardian

Right to Information: Teachers should provide parents/guardians wilth relevant
information about activities, progress and peaid concerning their children/wards and
when required.

Regular Communication: Teachers should communicate regularly with pafeguardians
regarding the affairs of their children or ward$hey should respect the confidence of both
parents, children/wards who may bring personalensto their notice.
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Respect for Parents/Guardians. Teachers should show courtesy and respect to
parents/guardians and offer maximum cooperation dealing with issues concerning their
children or wards.

Favouritism: Teachers should resist taking gifts, favours, lasepitality from parents and
guardians, which are likely to influence them towtavour to their children/wards in the
performance of their duties.

Association with ParentsGuardians. Teachers should encourage and actively participate
parent/teachers associatiofPT@A), which islikely to impart positively onhe learner and
general educational programmes.

with Employers

Professional I ndependence: Teachers should not enter into any contract tteat amdermine
the exercise of their full professional competesand judgements without undue
interference.

Areas of Competence: Teachers should seek to perform only tasks thed within their
professional competencies.

Respect of Contract: Teachers should strive to fulfill contractual gjaliions and to render
their services only in accordance with the termghefcontract or the law.

Obligation to Union Agreement: Teachers are obliged to respect agreement erfteregen
their union and the employers

within the Society

Role of Teachersin the Society: Teachers in the society should be embodiment efngiary
citizenship, integrity, and industry and particpactively in the development of both their
immediate and wider communities.

Adviceto Government/Stakeholders. Teachers have the responsibility where ptssito
advice government and stakeholders on the poovisof appropriate educational
infrastructures, programmes and funding.

Obedienceto Law: Teachers should comply with all the laws of thedland moral codes of
the society that promote good governance, transpgr@nd accountability in office.

Tolerance: Teachers should accommodate the diverse culturelsgions, other ideologies
and practices of the society and promote good-imtenan relations.

Personal Habit: Teachers should cultivate personal habits that@pable of portraying the
profession to be of very high standards and avaiédent behaviours and social vices such
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as drunkenness, smoking in the public, indecerssiing, breach of public peace, dishonesty,
fraud, etc.

General

» Liabilityto Teachers. Teachers are bound to be liable for any actsyassions that run
contrary to professional standards or falls rsbb commonly held values, practices and
norms.

» Congtructive Criticism: Teachers should criticize their colleagues, ctutstil authorities or
public affairs in the country, only constructivelpd with a high sense of responsibility.

* Open mindedness: Teachers should be open minded to their colleade@ers, the general
public and help to bring to their attention alformation that may be essential for their
professional growth, development and general welfar

» Incentive for good behaviour: Teachers who distinguish themselves in the digghaf their
professional duties may have the opportunity reteiving recognition from Teachers
Registration Council of Nigeria in form aferit awards and other benefits.

* Interpretation of Teachers Code of Conduct: In the case of any conflict arising from the
interpretation of this Code of Conduct, suclcase should be brought to the Council for
clarification.

Role of Teachers as Administrative/Academic Leaders

Inspiration: Teachers should be able to inspire subordifate exemplary character or
behaviour and show unalloyed commitment to the awlmaf their offices.

Motivation: Teachers should give necessary incentivesubordinates to empower them to
advance and excel in their professional careers.

Personality: Teachers should exhibit charisma, foresightstige, empathy, self-respect,
selflessness, honesty, consistency, moral-uprighiredc. in their services.

Objectivity: Teachers should not do anything that wouldddown the dignity of the
profession.  They should exhibit fairness withfear or favour in the discharge of their
professional duties.

Democratic Behaviour: Teachers should practice group decision-makinggss in their
organisations or groups.

Academic Development: For the academic heads, teachers should keepsabfedevelopments

in theory and practice of education around tbédvand actively participate in research and
development within the profession and motivate stibates to do same.
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Ensuring all-round development of Learners: Teachers should ensure all round development of
learners, through a good mix of curricula and coicula activities.

3.4.5 Discipline, Punishment and Issues in Reporting

The Council has publishedTa&achers Code of Conduct (TCC) to define the minimum ethical

standards expected of professional teachers. Ti3 given free of charge to teachers at the

point of registration. Teachers, who for any resstid not get a copy, might of necessity get a

copy from the nearest TRCN office. It fdoses the possibility that any teacher willaiel
ignorance of what constitutes virtues or viceshmdischarge of his professional duty. With the
establishment of the Code, the Council will exexats disciplinary functions on erring teachers.

» Disciplinary Action, Sanctions and Punishments

On the conviction of a teacher against any of dtegory of offences stated above, the Teachers
Disciplinary Committee (The Tribunal) can give diiges for:

0] Advice;

(i) Reprimand;

(i)  Suspension of registration (for months);

(iv)  Cancellation of registration;

(v) Deletion of name temporarily or permanentiynfi the Teachers Register;
(vi)  Criminal prosecution in accordance with tke&evant laws of the country.

For the purposes of subsection (1) (b) of thisisect person shall not be treated as convicted as
therein mentioned, unless the conviction starads atime when no appeal or further appeal i
pending or may (without extension of time) be biauig connection with the conviction.

When the committee gives a direction under subme¢fi) of section 10, the committee shall
cause notice of the direction to be served on #érsgn to whom it relates.

The person to whom such a direction relates magnatime within twenty eight days from the

date of service on him of notice of the direati appeal against the direction to the Coaft
Appeal; and the committee may appear as respontenthe appeal and, for the purposes of
enabling directions to be given as to the costgloé appeal and of proceedings before the
committee, the committee shall be deemed to betg theereto whether or not it appears on the
hearing of the appeal.

A direction of the committee under subsection flgextion 10 shall take effect:

- where no appeal under this sections is brougginat the direction within the time limited
for such an appeal, on the expiration of that tiore;

- where such an appeal is brought and is withdramstruck out for want of prosecution, or
the withdrawal or striking out of the appeal; or
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- where such an appeal isbrought and it oisnithdrawn or struck out as aforesaid, if and
when the appeal is dismissed, and shall nde effect except in accordance with the
foregoing provisions of this subsection.

A person whose name is removed from the registpursuance of a direction of the committee
under section 10, shall not be entitled to be tegesl again except in pursuance of a direction in
that behalf given by the committee on the applicatf that person; and a direction under this
application under this subsection by that persdit the expiration of such period from the date

of the direction (and he has duly made such anagin, from the date of his last application)

as may be specified in the direction.

* Duty to Report

Section 11 (1) of the Act provides as follows: shiall be the duty of the head of an educational
institution to report any misconduct by a registiemember to the panel.

* Who can Report

0] Student

(i) Teacher

(i)  Head of Institution
(iv)  Parents

(v) Any Stakeholder
(vi)  General Public

* Penalty for Not Reporting

A person in breach of the provisions of subeac (1) of the section 11 shall be guilty @
offence and liable on conviction to a fine of1,800 or to imprisonment for aterm of three
months or both.

* Where to Report

0] Head of any Academic Institution

(i) State Ministry of Education

(i)  Federal Ministry of Education

(iv)  Nigeria Union of Teachers

(v) All State Offices of the Teachers Registrati@ouncil of Nigeria

(vi)  Zonal Offices of the Teachers Registratioru@ail of Nigeria

(vii) Headquarters of Teachers Registration CdufdNigeria

(viii) Official Website of the Teachers Registrati©ouncil of Nigeriavww.trcn.gov.ng
(ix)  Hotline of Teachers Registration Council ofgria (+234-9-5233159)
x) By e-mail:info@trcn gov.ng

(xi) By postto TRCN Headquarters.
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Registrar/Chief Executive

Teachers Registration Council of Nigeria
Headquarters, Plot 567, Aminu Kano Crescent,
Wuse 2, P.M.B. 526, Garki Abuja.

Tel: +234-9-5231439, 5233110.

Fax: +234-9-5233098.

3.4.6 Case Laws as cited by Peretomode (1992)
Case No. 1: Irregular Dismissal Right to Fair Haring Right to Unionism of Teachers

Summary Dismissal does not mean Dismissal without
Due Process of Law

CHIEF C. 0. B. ECHE Plaintiff
&
1. STATE EDUCATION COMMISSION
(ANAMBRA STATE)

2. ATTORNEY-GENERAL OF ANAMBRA STATE Defendant
AND BETWEEN

MRS. ANN CHIGBO Plaintiff
&
1. ANAMBRA STATE LOCAL GOVERNMENT
COMMI SSION
2. ATTORNEY-GENERAL OF ANAMBRA STATE Defendant
(High Court of Anambra State, Enugu, Enugu JudicialDivison Holden at Enugu Chief
Judge, Justice E. O. Araka 10/5/83, Suit No. E/7&2)

INTRODUCTION:

The cause of action in these two cases arose dbé&ame transaction and involves the same
points of law. Though the two cases had not beesalidated, it was agreed by counsel on all
sides that the addresses in the two cases be tog@ttier so that in effect only one judgement

would be written and delivered in respect of the tases; and that the judgement will be the
judgement of the Court in respect of these twosasd in respect of all the 21 remaining cases
instituted in the Court by the teachers overmhdlisciplinary actions had been takenin
consequence of the events leading to the causgiohaThe reliefs claimed in these two cases

as well as the reliefs claimed in the remaining@4es are the same. The only difference is that

in some of the cases, the 1st defendant is thel Gmzernment Service Commission. The 2nd
defendant is the Attorney-General of the Statalli the cases.  He is more or less a nominal
defendant.

In Anambra State, the Local Government Ser@iommission isthe body charged with the
responsibility for the management of primary scepalhilst the State Education Commission is
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the body charged with the responsibility for thenagement of post-primary schools. This is
precisely the reason why the first suit in whiche€IiC.O.E. Eche is the plaintiff has been taken
as the test case with regard to the post-primargadeachers; whilst the suit in which Mrs. Ann
Chigbo is the plaintiff has been taken as thedase with regard to the primary school teachers.

Amongst the seven relief claims in each of thesesaare as follows:

1. Adeclaration that the purported dismissal the plaintiff from public service of Anambra
State by the 2nd defendant, is irregular, illegdtra-vires, null and void and of no effect
whatsoever.

2. A declaration that the purported dismissal ef phaintiff from the public service of Anambra
State and/or the service of the 1st defendantregular, unconstitutional, contrary to the
procedure governing the plaintiff s service anthefprinciples of natural justice and is null
and void and of no effect.

3. A declaration that the plaintiff is still ihe public service of Anambra State and/or in the
service of the 1st defendant.

4. An order setting aside the 1st defendant s ibdec@ismissing the plaintiff from the public
service of Anambra State and/or its service.

5. An injunction restraining the 1st defendantsisvants and agents and all officers and agents
of the Government of Anambra State from interfemnth the plaintiff in the exercise of his
profession as a teacher/principal and/or employelda Public Service of Anambra State or
refusing to accord the plaintiff the status of acteer and/or Principal in the Public Service of
Anambra State.

THE FACTS:

The facts of these cases are not in the leassputd. It is generally agreed that the plaintiffs,

who are teachers in Anambra State and memberthefNigeria Union of Teachers (NUT),

embarked on an industrial action as from the 1gtadd&ebruary, 1982. The defence was that

the strike was illegal as the teachers did not dgmvih the provisions of the Trade Dispute Act,

1976 as amended by the Trade Disputes Act, 197Wad also agreed that on the 15th February,

1982, His Excellency, the Governor of Anambra Sheiel a press conference in which it was

stated that the Governor was directing that cedaaiplinary actions be taken against some of

the striking teachers. It was further admitieat Chief Eche s dismissal was notified to him
through a letter from the State Education Commrsd@ed 17th February, 1982 and which was

tendered in evidence. It was also agreed that Mrs.Chigbo s dismissal was notified to her

through a letter from the Local Government vi®erCommission dated 16th February, 1982.
The defence is that the dismissals were in ordéneageachers had taken part in an illegal strike

and absented themselves from duty, and by Artd&lof the Teachers Service Manual, 1974,
which govern the conditions of service of all tearsh) both in primary and post-primary schools.

A teacher who absents himself from duty withouthpission renders
himself liable to be dismissed from service withfarmality.
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THE ISSUE:

The crucial issue for determination in this matsethe legality or illegality of the strike action

and the legal consequences thereof.  Also béodetermined is the validity of the letters of
dismissal and the disciplinary actions takenaiggf the teachers, and whether principles of
natural justice should be observed by both tBiate Education Commission and the Local
Government Service Commission.

HELD:

1. After an extensive review of the evidence before and all of the provisions of the
relevant subsections of section 13 (1) of thed@ Disputes Act, 1967-1977 to be
complied with by the workers, the learned judpeld that the teachers strike, strictly
speaking, cannot by any stretch of the imagsm be held to be illegal. He added,

Secondly, can it be said that the purpose of thieesivas not lawful or that the strike
involved the use of unlawful means? | do not tlsok The purpose of the strike was
directed towards improving the conditions of thacteers, and there was no evidence that
it involved the use of any unlawful means (p. 13).

2. The second issue (dismissal from service) is vagortant to us. The learned judge on
pages 15 18 made the following important obsemat He noted that it has been:
forcefully submitted that a teacher who absentsskiffrom duty without permission can
be dismissed summarily and without being given gpootunity of being heard. But the
honourable judge pointed out that the very wordifithe said Article 41 shows clearly
that ateacher who absents himself from dutyyno be dismissed summarily without
being given an opportunity of showing in the fiptice that he had permission or not to
absent himself from duty. It is only whethe teacher is unable to justify his absenc
from duty that Article 41 of the Teacher ServicerMal can be applied.

The judge continued when he said that it must &kedtthat the words without permission do
necessary mean that each time ateacher altsersslif from duty he must obtain physically
permission from the authority before absentihgnself from duty.  The words without
permission can literally be interpreted to mewithout just cause or excuse . He made the

following analogy:

If, for example, a teacher on his way to schoolpesmed to be knocked down

by a reckless motorist and is carried straighh&hospital in an unconscious
condition, and he remained there for some weekwced not be said to have
absented himself from duty without permission. sTikiso because the teacher
could not have obtained permission from anyonestalisent form duty so as

to be knocked down on the road by a reckless nuitorAnd he need not be
carried first to school to obtain permission toatsent from the school before
being carried to the hospital. In such a casetdheher had just cause or excuse
in absenting himself from duty.
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Therefore, when the Teachers Service Manualtheesords, without permission, it
presupposes that the teacher must be given@ortonity of being heard before he could be
dismissed. He must be given opportunity to judtifyabsence from school. In this context, the
words without formality mean no more than with notice.  The teacher must be given an
opportunity of explaining himself. If the teacheas entitled to be given some months notice

before dismissal, he could be dismissed withoutratice once it has been established that he

had absented himself from duty without permissiowithout just cause or excuse. But there
cannot be any question of the teacher being dishiggthout being given first an opportunity of

showing whether he had permission or not to allsemgelf, or whether his absence from duty

was without cause or excuse. It is after lebfhded to do so that the question of his bein
dismissed summarily would arise, i.e., withoobtice . It offends the rules of natural justice
(impartiality and fairness) for any authority téke any disciplinary action against any pers
without first giving that person opportunity of hgiheard.

ORDERS:

In Chief Eche s case, claims 1 and 2 were uphellifio. Other claims sought were dismissed
largely because he had given notice to retire fsemice as from February, 1983. And in Mrs.

Ann Chigbo s case, the five claims (as outlinethatbeginning of the case) out of the seven
were granted. That is, the judge declared thequteg dismissal of her from the Public Service

of Anambra State as irregular, illegal and null ol and of no effect and restrained the first
defendant, its servants and agents and all offexetdsservants of government of Anambra State

from interfering with the plaintiff in the exercigd her profession as a teacher and Headmistress
special class within Enugu Local Government Area.

Case No. 2 To Have Carnal Knowledge of a Pupil is Professiondflisconduct

MR. BONIFACE NJOKU
V.
MR. OKECHUKWU | DIKA NWANKWO
(Magistrate Court, Ezzamgbo Before Magistrate H. OUmezuoke) Judgement delivered
on Wednesday, 28th April, 1977 Suit No. Em/32/77.

Mr. Okechukwu Nwankwo, a teacher in Community Seleoyp School, Ezeagu, was alleged to
have had carnal knowledge of a girl in his schgohéme Cecilia Njoku. Mr. Nwankwo was
caught having sexual intercourse with Miss Njokthe news of their sexual intercourse spread
through the whole village so much so that NNgsku and his family became objects of
caricature. Miss Njoku and her family hardly raigkeeir heads in public.

Under this circumstance, Mr. Njoku had no alteweabut to institute court action against Mr.
Nwankwo.  Mr. Njoku was pleaded with by theainpipal and the State Education Board, to
withdraw the case, but all appeals did not dissimte

The plaintiff sought that the court should:
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1. Declare Mr. Nwankwo morally unqualified to be adlear for engaging in professional
misconduct;

2. Order for the immediate dismissal of Mr. Nwankfnam the teaching profession; and

3. Ask Mr. Nwankwo to pay him N5,000.00 (five thansl naira) damages for bringing his
family name to disrepute.

RULING:
The court rules:

1. That since Miss Njoku admitted before the court tha defendant did not force her into
sex, the point of recommending the defendant femdisal cannot arise. However, the
defendant should be transferred from the schoahtdher school to avert any unforeseen
dangerous action from the parents of Miss Njoku.

2. That Mr. Nwankwo (the defendant) has engagediofessional misconduct, and is
therefore recommended by the court for six montitisout pay. The principal should
also report from time to time to the appropriataadional authorities as to the conduct
of the defendant.

3. In as much as Miss Njoku is above 14, and sincedise of non-consent was not raised
in the case by Miss Njoku, the law cannot gu@the plaintiff of any damages.
However, the issue of damages would have applibtisé Njoku was forced into sexual
intercourse by the defendant.

Case No. 3: Professional Misconduct Claim to pssssion of

Quialification which one does not have Forgery of
TC Il Certificate A Criminal Offence

MRS. GRACE OMONIGHO UFUA
Vs
TEACHING SERVICE BOARD, BENDEL STATE
(High Court, Benin City, Justice J. A. Obi, 30/6/87. Suit No. B/320/86

This was a case of fraud bordering on forgery ©Call Certificate preferred by the Defendant
Teaching Service Board, Bendel State against orse Ghace Omonigho Ufua, a former tutor at
Niger College, Benin City, which led to her disnailsBom the Teaching Service of Bendel State.

FACTS:

The Teaching Service Board, terminated the app@ntraf Mrs. Grace Omonigho Ufua when
the Board discovered through series of interviamd personal invitation of the plaintiff to
produce the original copies of her purported TCértificate which she claimed she obtained in
1978. It was discovered that she has fraudulgmtigured the position and emoluments paid to
her. In this regard, the defendant (Bendeaching Service Board) apart from putting the
plaintiff to the strictest proof that she holds Treachers Grade Il Certificate of any kind, called
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evidence to show that the plaintiff failed the Teers Grade Il Certificate examination in 1978
and thereby gave notice to produce the originghefsaid certificate she allegedly got from the

Auchi Teachers College, Auchi.

Mrs. Ufua Grace challenged the legality of thea@tbf the Teaching Service Board, Benin City

in terminating her appointment whereas she posdes3€ |l Certificate obtained from Auchi
Teachers College in 1978. She further arguedstiadid not forge her TC Il Certificate and as

a result she wanted a court declaration that rsenidsal by the defendant as per letter reference

No. SOR/Vo0l.11/1/163 dated 16th June 1983 is wrolhgfegal, unconstitutional, null and void

and of no effect. A declaration that thargiff is still inthe service of the Bendel ¢
Teaching Service Board and entitled to her fulhsaes and allowances with effect from the date

of the purported dismissal. In the alternativihe plaintiff claims N100,000.00 (one hundred
thousand naira) being general and special damage&gdngful dismissal. Ufua was a teacher

in the first instance by virtue of her Modern IlUalification.

In his judgement, the High Court judge, Justica.JObi declared that Mrs. Grace Omonigho

Ufua was fraudulent in procuring the original of A€ 11 with which she got herself promoted
quite unjustly. He added, | cannot conceive of @ore serious professional misconduct than
the shameless and altogether baseless represeritatiche possesses educational qualification
which she does not . Her claimto TC Il wastaly rejected. By her fraud and/or false
representation, Ufua, said the judge, haslbsth moral and legal justification for contiue
retention in office.

Ufua s action failed and was accordingly disnmdsseits entirety, with costs assessed at
N250.00.

Case No. 4: Fraud Allegation of a Bursar Stealingalaries
meant for Teachers and other School Workers

BENDEL STATE TEACHING SERVICE COMMISSION
V.
SOLOMON EMUEKOR (M) SCHOOL BURSAR
(Magistrate Court, Ughelli: J. O. Agarin, 23/3/82)Charge No. MU/38C/81

COUNT:

This is a two-count charge against the accusede 18hcount charges him with conspiring with
person or persons unknown to commit a felony to stéaling and thereby committed an offence
punishable under Section 516 of the Criminal Code.

The 2nd count charges him for that he at Uwherumton 18/11/90 stole N5,675.33 property of

the Bendel State Teaching Service Commission, BEitinand thereby committed an offence
punishable under Section 390 (5) of the Criminali€o

Eleven witnesses gave evidence for the prosecutibm.Ughelli police who were in-charge of

the investigation, the accused made a cautionstatement marked Exhibit E where he denied
stealing the money and alleged that he was robpedome men including the driver of the
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vehicle where PW1 found him and driver PW10. Tagecwas transferred to State CID Benin
where PW9 Sgt. Ebogbedi who took up the investgadilleged accused made a confessional
statement but the defence fought back vehementlyalleged that the so-called confessional
statement was obtained under duress. | theld aheial within the trial to determine the
admissibility or otherwise of the statement. Ad #nd of the trial within the trial, | rejected the
confessional statement and refused to admitinievidence.  The trial then continued untile
prosecution closed their case. At the close optlesecution s case Akpedeye for the accused

made a no case submission and called on me toadlggekthe accused at this stage.

| see that after the so-called confessional statemehrown overboard as there is no evidence
left throughout the length and breadth of the gasrting to the fact that the accused stole any
money.

The law requires that in a state like this, triali¢ should discharge an accused straight away.

As for the conspiracy charge, there is no eviderfi@y agreement between accused and anyone
to agreetodo athingwhich it is unlawful dghereis no evidence from which |can infer
conspiracy in this case. In the result, | holak tine prosecution has not succeeded to make a
case for the accused to answer on any of the twots®f the charge.

| hereby discharge the accused under Section 28&driminal Penal Law (CPL) on each of
the counts .

Case No. 5: Professional Misconduct Removal ok&cher s
Name from the Register of Teachers Fair
Hearing Right to be represented by a Counsel

F. G. INYANG
Vs
TEACHERS DI SCIPLINARY COUNCIL
(Enugu Appellate Jurisdiction, 12/4/62; Mbanefo, CJ.

On the strength of the finding of the Teachers lstary Council, the Minister of Education
removed the appellant s name from the registezarftters. The appellant appealed to the High
Court on the ground that he was denied the rigltseistance by counsel of his choice.

HELD:

(1) That the appellant is entitled under Section (Z1of the Education Law of Eastern
Nigeria to have legal assistance.

(2) That Section 51 (2) of the law is ambiguous.

(3) That where there is an ambiguity in a penal statighould be construed in a manner
favourable to the accused person.
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This is an appeal under Section 54 of the Educatzm of Eastern Nigeria by a teacher against
a decision of the Teachers Disciplinary Councitlfitg him guilty of professional misconduct.

Acting upon the said finding of the Council, theriditer of Education ordered the appellant s
name to be removed from the register of teachers.

Section 54 (1) of the law gives a teacher whoseenlaas been removed the right to appeal to the
High Court.

The main ground argued is that the appellant wagdehe right of assistance by counsel of his
choice. In support of this ground, the algpel relies on Section 51 (2) of thelaw. The
subsection reads:

The Council may permit any person upon whose dilegson enquiry .
has been instituted to be assisted by a legalipoaetr in establishing the
truth of his allegation, and shall permit the tezrclvhose conduct is the
subject matter of the enquiry to be similarly a®slsh meeting the charges
against him.

Appellant s counsel maintains that the sectioegithe appellant an unqualified right to have

legal assistance if he wishes. For the respondewmis submitted that the appellant would have

that right only if the person initiating thallegation also haslegal assistance. Resgnirs

counsel says that by the use of the words simikssisted , it is intended that the appellant

should not be denied the right of assistanoéasito that allowedto the complainant ifeth

complainant is legally assisted. The whole sulimedés unhappily worded and ambiguous. In a

previous case in this court, Ebenezer Chikwere MpiThe Secretary to Teachers Disciplinary

Council, Ministry of Education; Appeal No. E/26A880, Palmer, J. held that the section gave

the appellant an unqualified right to have legessistance and for that he relies on the word
shall appearing immediately before permit ha subsection.  When the decision was

brought to the notice of the Acting Senior Crowru@sel appearing for the respondent, she said

that she had not seen it before and that if shesbad it she would not have opposed the ground.

She then withdrew her objection on the ground agrded to the appeal being allowed on that

ground. It may be said that where there is ambjgnia Penal Statute, it should be construed in

a manner favourable to the accused person. It htayever, be said that to give effect to the

word similarly , there must have been somethingaristence which the contemplated action

must resemble. The word is ambiguous and hasaduhné whole subsection with its ambiguity.

| am told that the section is being amended by rdimg it in such a way as to bring out clearly

the true intention of the legislature. As the ®dbi®n is capable of the interpretation put oryit b

Palmer, J., 1do not intendto depart from especially asthe fact has been concedeth®

respondent.

As the appeal succeeds on this ground, it is noessary for me to deal with the other points
raised by appellants counsel.

The appeal is allowed and the order of Removagislhy reversed.
(Eastern State Law Reports, 1962)
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Case No. 6: Organised Fraud Syndicate Ghost Worke
in School Vouchers Impersonation
Stealing Conspiracy Felony and Crime

COMMISSIONER OF POLICE

Vs
LEONIDAS GBOSIDOM (M) 30 YEARS
GODREY UGORJI (M) 35 YEARS
TOBAH S. TOBAH (M) 27 YEARS
NWABUEZE PHILEMON (M) .
SYLVANUS JACOB (M) 31 YEARS
PRECIOUS KAMANU (M) 25 YEARS

(Magistrate Court, Omoku, E. IGONIKO, 8/7/85) Charge No. MCO/195C/85
JUDGEMENT:

The accused persons stand charged with congpieaw stealing; contrary to Section 516 as
amended by Edict No. 5 of 1974 of Rivers State Section 390 of the Criminal Code Laws of

Eastern Nigeria 1963, applicable to the RiverseSiatthe 1st and 2nd count; while in the 3rd

count, 4th and 5th accused persons are chaog@efsonating as tutors in  Community

Secondary School, Omoku contrary to Section (208&f the Criminal Code Laws of Eastern
Nigeria 1963 applicable to the Rivers State. Aimes of the entire story now as follows:

According to the station officer, Nigerian Reli Omoku, Mr. |. Aikhulie, he received a vital
information sometimes on the 21st May, 19&# thhere exists a fraudulent syndicate at the
Community Secondary School, Osiakpu where ghosesaeceived salaries for no work done.
The information was to the effect that the saididranvolves the sum of N3,370.50, property of

the Rivers State Government. Certain names weugisd in the fraudulent syndicate. Thus,

on information, he arrested the 4th accusedperavir. Philemon Nwabueze, an NYSC
candidate assigned to the Girls Secondary Sch&okgani. He was able to give him useful
information as to the fraud. He thus recovered Ik (UBA) cheque books, the explanation
being that with the connivance of Tobah S. Tobathexjue book was faked lost and a new one
was got. With the cheque books he went to UBA Qumaxkd found out that the real owner of

the paper is one Daniel Duru with his photograpstgrhon it. When Philemon Nwabueze was
taken to the police station, he furnished policthaidditional facts leading to the arrest of thie 1s
accused Leonidas considered the principal of theadc He PW1 further told the court that he
recovered another UBA cheque book No. 350 andttiimtame to his possession from Tobah S.
Tobah when it was alleged that cheque book No.wi& lost.

When it was confirmed that Godfrey Ogorji was a rbenof the syndicate, he was immediately
arrested because there was reason to believedlmgdnated an account at Omoku UBA under
the name of Dickson. Within 24 hours the 2nd aedusas able to furnish him with a Savings
Account Book No. 383, which Godfrey told him heaeered from the wife of the 5th accused
person. It was admitted as Exhibit C.  OnhiBit C while the savings account bears the
photograph of 5th accused person, the name istefles Sylvanus Duru Dickson whereas his
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real name is Sylvanus Jacob, a staff of Commurego8dary School, Osiakpu whereas he is not

a tutor there. P.W. concluded that it wasHigas Gbosidom who recommended the ghost
names to the UBA Manager Omoku to open an accoint.John Ihiegirika the CIE Ahoada

identified the 1st and 3rd accused persons torfosviedge as staff of CSS, Osiakpu and that

when he heard the report he summoned all of themstoffice, Ahoada who conceded of gross

irregularities in the school staff. He said he wid query the Principal of the school over the

incident but alerted the Audit Department, Adwand the State Schools Boards. On his

signature at the payment vouchers, he swore hadatternatives than to sign these as it had

been vetted by his able E.O. accounts, Mr. Orduerso as all the requisite particulars were all

attached to these.

Conceding an official aspect of the School, PW2rewe did not see the 4th and 5th accused

during his visit nor did he ever have knowledgswth a fraudulent syndicate in Osiakpu. PW.3
Echem Samuel told court that he based his paynmetiteoapproved nominal roll, and approved

by the CIE. He tendered Exhibit L-L2 as paid vaerstfor February and March and April and

swore that he had no idea of their posting letterfowever, PW.4 Mr. Ordu told the court that he
countersigned the payment vouchers after checkiesgtas correct and that the posting letters
were attached.  According to his story, the saouchers were given through Mr. Tobah S.
Tobah. He concluded that at the time of dispatghtie vouchers to Sub-treasury Omoku, the

posting letters were all attached.  Sincepth&ting papers for the three irregular names are
absent from the Exhibit L-12, the impression id thase got lost between Ahoada and Omoku
Sub-treasury. Those involved in the exercise stdovibus. Sergeant Adediro Idebi conducted

the investigation into this case and tenderedtaement of all the accused persons, D.W. 1
Leonidas Gbosidom swore that 2nd and 3rd adcpsesons led the three men, Daniel Duru,
Sylvanus Dickson and Precious Kamanu to higeffvith their appointment letters. He told
them to make photocopies of their posting papadshanded this aspect of salary payment
vouchers to Messrs Godfrey Ugorji and Tobah TRbah. He conceded signing the vouchers
after due processes by DW.2 and 3. When hedrbat these fake men were not putting up
services in the school he sent in queries, andsaduhe Bank Manager, UBA not to pay them.
He concluded he acted expressly on the postingréetthough all of them had disappeared.

D.W. 2 Godfrey Ugorji denied the charge and ®awe did aid Tobah S. Tobah in preparing
vouchers and tendered a voucher he sent to theigainvhich he did not despatch to Ahoada.

He made frantic efforts to tender a letter not addged to him but which was purported to be

delivered by him to P.W.2 by the Principal. From his file at my disposal and his reactitm
guestions and evidence on Oath, he is clearlytutor of questionable character. A situatio
where tutors seize letters on despatch smellsasisgndiscipline and irresponsibility. His file

fortifies this observation. He knows more ap@érhaps machinated dynamo on which the
fraudulent syndicate revolved at Osiakpu.  étethe 4th and 5th accused to D.W.1, the
Principal s office, where they narrated theirsita, prepared the school payment vouchers,
despatched same to Ahoada as well as received ehéaun the Sub-treasury Omoku. Though

he denied the charge, the story of Philemon Bsae and Sylvanus Dickson are enough
corroborative evidence that he masterminded thesgacdtacle at Osiakpu. His records on the

file do not qualify him for the position helds at Osiakpu. D.W.4 Philemon Nwabueze
conceded the offence. His story shows surprisingrignce of elementary bank routines, or else

he was pretending. Equally, unreasonably is they sif Sylvanus Dickson, who could appear a
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seasoned cheat with less experience as a traiaelete he at least should realise that services
repay services rendered. He allowed himself todael by Tobah S. Tobah to cheat the State
Government.

Section 516 of the Criminal Code Laws providestfar offence of conspiracy the hallmark of

which is common intention. As applied to this gases clear that accused persons conspired to
cheat the State Government through officials of\tastry of Education at C.S.S. Osiakpu. In
the second ground design 4th and 5th accused attoed of the 3rd accused person got posting

papers, presentedto Leonidas Gbosidom whowetlidhimself to be swayed by his accounts
clerks, 2nd and 3rd accused persons. The onlyisrthg absence of proof that Leonidas and

Ugorji made material gains from the entire transact

Section 383 of the Criminal Code Laws providesthar definition of stealing while Section 390

of the same law provides the penalty for therafée  Elements of stealing are reflected in
articles 2027-2032 Brett and Mactean Criminal Lawspplied to this case, | am satisfied that, at

the time of opening the Savings and Current AccoahOmoku UBA, the 4th and 5th accused

persons were not legitimately employed in the sewf the State Schools Board or Ministry of
Education. The Savings Accounts personnel recdnasd UBA fortifies these observations.

Section 108 (2) of the Criminal Code Laws pregidor the offence of personation.  This is

basically the rationale for the payments madé@éaSub-treasury and UBA premises Omoku.

Sad enough, the accused is an NYSC candidate hatie@xercised enough patience; he would

have seen the tree fromthe wood. When youbifis Nwabueze s status use cheap means to
riches, evil days are on. Sylvanus Jacob knewtxabat he was doing when he became an

errand boy to Tobah S. Tobah. It was a delibertitet to reap where he had not sown.

When educated illiterates like Nwabueze and Swigsgo by false names in cheque books,
vouchers and Savings Accounts, then the questignuitifis proved beyond all reasonable doubt.

It is trite law that evidence of an accused gersincriminating another accused requires
corroboration. This requirement with respect hesnbsatisfied by the prosecution and D.W.4
and 5 against Tobah S. Tobah. He did not rebgetheOn the other hand, theatcused acted
rather on official basis. | place him on the sdewel with P.W.2. Whatever were his errors are
purely administrative.

The incriminating statement of Sylvanus Jacobkairegy Ugorji has not been adequately
corroborated as required in law. It would thusrbthe interest of the Ministry of Education and
Schools Management Board to transfer the stdféci@d by this case from Community
Secondary School, Osiakpu as it would appear th@sdeen demonstrable bad faith amongst
them. The facts so revealed in these proceedingédwot augur well for their work.

Since there is no evidence before me that 1st adda2cused gained materially from the entire
transaction, and whereas evidence has be@pordad by documentsthat 3rdto 5th accused
persons made unjust gains from the State Governioergndering no services, | hereby find

3rd, 4th and 5th accused persons guilty as pectthege, while 1st and 2nd accused persons are
discharged and acquitted.
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SENTENCE:

A situation where people go on changing namesitacsaumstances is deplorable and should
require severe visitation by the courts.  Adiugly, the accused persons are sentenced as
follows:

1stcount: Each of the accused is fined N220.00 or 12 moinipsisonment with Hard
Labour.

2nd count: Each accused is fined N230.00 or 12thsamprisonment with Hard Labour.
3rd count: 4th and 5th accused each to serve I2hsaevith Hard Labour.
Self Assessment Exercise 5.2:

Enumerate the recommendations of the UNESCO/IL@herstatus of teachers that are related to
professionalisation, discipline, rights and resjiaifises of a teacher.

4.0 CONCLUSION

The minimum ethical standards expected of professiteachers have been carefully articulated
in the Teachers Code of Conduct. It is themebxpected that teachers will avail themselves
opportunities to own a copy. Ignorance will notdoeepted as an excuse.

5.0 SUMMARY

In this unit, you have learnt the types of disciplly measures against teachers; acts constituting
professional misconduct. Issues in Teacherde®@d Conduct such as the objectives of
Teachers Code of Conduct, UNESCO/ILO recommendgiom professionalization, discipline,

rights and responsibilities of a teacher; Teachersstigating Panel and Teachers Disciplinary
Committee; who can report a teacher s miscondecialpy for not reporting and where to report
the misconduct.

6.0 TUTOR MARKED ASSIGNM ENT

(@  What are the acts, commission or omission adjudgée misconduct in the education
industry?

(b)  State the objectives of the Teachers Code of Czindu
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MODULE IlIl : SOME LEGAL ISSUES IN SCHOOL ADMINISTR ATION

Unit 1: Legal Basis for Teachers Registration

Unit 2: Negligence and Student PersbAdeninistration
Unit 3: Tort and Educational Adminigios

Unit 4: Defamation and School Communication

Unit 5: School Record keeping

UNIT 1 LEGAL BASIS FOR TEACHERS REGISTRATION

1.0 Introduction
2.0 Objectives
3.0 Main Content
3.1 Vision, Mission and Functions of the TeachdRggistration Council of
Nigeria (TRCN)
3.1.1 Vision
3.1.2 Mission
3.1.3 Functions
3.2 Responsibilities, Programmes and Activitie3 RCN
3.2.1 Implications of TRCN Responsibilities
3.2.2 Programmes and Activities of TRCN
3.2.3 Strategic Partners of TRCN
3.3 Registration of Teachers
3.3.1 Mandatory Registration Prior to Practice
3.3.2 Qualification for Registration, Mode and Downts of Registration and
Institutions in Nigeria offering Approved Professa Training in
Education
3.3.3 Expiration and Cancellation of Registratma Expiration and Renewal
of Licence
3.4 Benefits of Registration
4.0  Conclusion
5.0 Summary
6.0 Tutor Marked Assignment
7.0 References and Further Readings

1.0 INTRODUC TION

For long, the teaching profession was unregulateldsgpeared to be an all- comers affair. Little
attention was paid to critical issues such rday/e standards into the profession, the scope and
qguality of teacher education programmes, cootis professional development of practicing
teachers, professional conduct, the welfare ancitgigf teachers.

Today, the government has given the teachingepsidn the greatest empowerment ever to
match the performance and social worth of cthunterparts in the other professions like law,
medicine, engineering and pharmacy.
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2.0 OBJECTIVES
At the end of this unit, you should be able to:

» state the vision and mission of the Teachers Ragjish Council of Nigeria (TRCN);

* explain the responsibilities, programmes and aaiof TRCN;

 list the qualification, mode and documents for s&@ition;

» discuss the requirements for the renewal of thente;

e mention the circumstances that can make a teadlegistration expire;

* mention the circumstances in which the council méate action to cancel the registration
of a teacher.

3.0 MAIN CONTENT

3.1  Vision, Mission and Functions of the Teachers Regfration Council of
Nigeria (TRCN)

Teaching is one of the oldest professions in thddvo Indeed, it is the mother of all professions
because practitioners in other professions arentamgthe teacher. Teaching, therefore occupies

a critical and fundamental position inthe depment of any nation. It actsasa catalyd
change for the transformation of society to tharddsends.

For any vocation to belegally recognized gsadiession, its practices must be regulated and
controlled by a body. Professions such as lamedicine, engineering, pharmacy, are
respectively, regulated and controlled by the Cdwid_egal Education (COLE), Medical and

Dental Council of Nigeria (MDCN), Council fte Regulation of Engineeringin Nigeria
(COREN) and Pharmacists Council of Nigeria (PCNjonsequently, the establishment of the
Teachers Registration Council of Nigeria is to dive teaching profession legal recognition and
empower it to guarantee qualitative practice.(C)\2805)

The Council was established by the Teachers RagmtrCouncil of Nigeria Decree (Act) 31 of

1993. Several decades of agitation by psddesl teachers and other stakeholders for the
establishment of a regulatory agency led to thetement of the Act. You will recall that this Act

31 was discussed in Module 1, Unit 2 under eduoatiparastatals, boards and commissions.

The Council finally became operational by June 2000

The Council opened offices in 34 states and westéja further to commence the acquisition and
commissioning of zonal offices, two in each gedpal zone making a total of twelve for the
country.

0] Vision

The vision of the Teachers Registration CouaicilNigeria (TRCN) isto control and
regulate teacher education, training and practied! &evels and sectors of the Nigerian
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education system inorderto match teacherntguabiscipline, professionalism, reward
and dignity with international standards.

(i) Mission
The mission is to promote excellence in eduaatithrough effective registration and
licensing of teachers; and to promote professiemathrough accreditation, monitoring
and supervision of teacher training programmeasgndatory continuing professional
development and maintenance of discipline amonghta at all levels of the education
system.

(i)  Functions

The Teachers Registration Council was establisetidoAct No. 31 of 1993. The Act
charges the Council with the following functionmy@ng others:

0] Determining who are teachers for the purpose of Alat;

(i) Determining what standards of knowledge akitissare to be attained by persons
seeking to become registered as teachers undei¢hi and raising those
standards from time to time as circumstances mayipe

(iii) Securing, in accordance with the provisoof this Act, the establishment and
maintenance of a register of teachers and thegailan from time to time of the

lists of those persons.

(iv) Regulating and controlling the teaching pesfien in all its aspects and
ramifications.

(v) Classifying from time to time members of tkaching profession according to
their levels of training and qualification;

(vi) Performing through the Council establisheder this Act, the functions
conferred on it by this Act.

Self Assessment Exercise 1.1:

What are the vision and mission of the Teachersdgagon Council of Nigeria (TRCN)?

3.2 Responsibilities, Programmes and Activities ofRCN

The Act that established the Council Section IcfBrged it with the following responsibilities:

0] Determining who are teachers for the purpose of Alat;
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(i) Determining what standards of knowledge akitl are to be attained by persons seeking
to become registered as teachers under this Actaasidg those standards from time to
time as circumstances may permit;

(iii) Securing in accordance with the provisiorfighos Act the establishment and maintenance
of aregister of teachers and the publicatioomf time to time of the lists of those
persons;

(iv)  Regulating and controlling the teaching praies in all its aspects and ramifications;

(v) Classifying, from timeto time, members of thaching profession accordingto their
level of training and qualification;

(vi)  Performing through the Council established emithis Act the functions conferred on itby
this Act.

3.2.1 Implications of TRCN Responsibilities

The TRCN Act has far-reaching implications fordigiag profession.  This reality can be
appreciated by the fact that the content of the NRACt is one and the same with the contents of
the Acts that established the Councils that regudad control the professions of Law, Medicine,
Engineering, Pharmacy, etc. It suffices thereforstate that teachers will henceforth undergo

all those necessary intellectual, professionaoral, social, and even psychological rigours
characteristics of the other noble professionsvemdh have set them far apart from quacks and

lay people.

Also, asit is applicable to the other professio no category of teachersis exempted from
regulation and control no matter how highly celd. It is obvious that all medical doctors
lawyers, engineers, pharmacists, etc. at lallels of our national life, both in the pigbland
private sectors submit to the provisions of thesAegulating their respective professions. In the

same way, all persons who perform jobs that rygéutld legally constitute teaching as well as

those who administer teaching and learning énNfgerian education system must be trained
teachers, registered and regulated.

3.2.2 Programmes and Activities of TRCN

In accordance with the TRCN legal provisions eodventions common to the professional
regulatory agencies, the Council is systematidediglementing the following programmes and

activities:

0] Registration and licensing of qualified teachers;

(i) Accreditation, monitoring and supervisionf dhe courses and programmes of teacher

training institutions in Nigeriato ensure théhey meet national and international
minimum standards. The institutions include: @wodleges of Education, Faculties and
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(iii)
(iv)

(v)

(vi)

(vii)

(viii)

(ix)

(x)

Institutes of Education in Nigerian Universitie§chools of Education in the
Polytechnics, and the National Teachers Institute;

Organization of Internship Schemes for fréstiucation graduates to equip them with the
necessary professional skills before licensing tf@amfull professional practice;

Conduct of professional examinations andrivitavs to determine teachers suitable for
registration. This clearly shows that the erigti practice of registering teachers upon
presentation of certificates alone is a graceulhiaexpire soonest. All those unable to
take advantage of the grace must have to writgpasd challenging examinations before
they can be registered,

Execution of Mandatory Continuing Professl Education (MCPE)to guarantee that
teachers keep abreast of developments in the tlaemipractice of the profession;

Organize Annual Conference of Registéfedchers which is the first of its kindin

Nigeria and will unite all teachers irrespectofe social class or the level of education
system to which they belong;

Publish aregister of qualified and liceddeacher in Nigeria which will be a public
document displayed and obtainable from the LoGdvernment through Stateto the
Federal offices.  The register will also be d¢he world wide web (www) for the
consumption of the international community;

Enforce ethical conduct among teachers aahally prosecute erring ones using the
Teachers Tribunal which has powers under law toouepunishments;

Prosecute in the law court all unqualifigeksons performing the job of teachersin
contravention of the TRCN Act;

Act as the voice of the voiceless teachers amatirmuously initiate/actualize public
policies, and practices that will reposition thadieing profession as first among equals.

3.2.3 Strategic Partners of TRCN

In strategizing to accomplish these programmesaatidities, the Council regularly consults the
following stakeholders, among others:

(i)
(i)
(i)

(iv)

Honourable Minister of Education;
Federal Ministry of Education and its pardata and agencies;

National Council on Education, which is theghest decision making body on Education
in Nigeria;

Executive Governors of the various Statethefcountry;
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(v) Honourable Commissioners for Education of $tates;

(vi) State Ministries of Education and their paedals (SPEB, SEMB, TESCOM);

(vi) Senate and House of Representatives Coreesiton Education in the National
Assembly;

(viii) Vice Chancellors of Universities, Rectars Polytechnics and Provosts of Colleges of
Education;

(ix)  Deans of Faculties and Directors of Instituté Education in the Universities;
x) Nigerian Academy of Education;

(xi) Teachers Unions and Associations: NUT, @SB, ANCOPSS, STAN, COPSHON,
etc.

(xii)  Associations of Proprietors of Private Schgol
(xiii) The media and a wide range of other stakeéis.
Self Assessment Exercise 1.2:
What are the responsibilities of TRCN?
3.3 Registration of Teachers
The Council was established by Decree (now Actpf31993. Several decades of agitation by
professional teachers and other stakeholders éoestablishment of a regulatory agency led to
the enactment of the Act. Registration matterslegseussed hereunder.
3.3.1 Mandatory Registration Prior to Practice
As obtains in the other noble professions, therfzakes it an offence for anyone to engage in
teaching without registration. This is clearly speit in Section 17 (2) of the TRCN Act which
states that:

If on or after the commencement of the Act, any person not

being a registered member of the profession practicesas a

registered member of the profession or in expectation of

reward, or takes or uses any name, title, addition or

description implying that heisin practice as a registered
member of the profession, he shall be guilty of an offence.
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The Act further states that employers and othicials who aid and abet the employment of
unqualified/unregistered teachers are themselvitty gof the same offence and shall receive
same punishment. This is made clear in Sectiof®)L@f the Act as follows:

Where an offence under this Section which has been
committed by a body corporate is proved to have been
committed with the consent or connivance of, or to be
attributable to any neglect on the part of any director,
manager, secretary, or other ssimilar officer of the body
corporate or any person purporting to act in such capacity,
he as well as the body corporate shall be deemed to be
guilty of that offence and shall be liable to be proceeded
against and punished accordingly.

The Act stipulates that the punishment shall heeadf N5,000 (five thousand naira) or two year
jail term or both.

This provision empowers TRCN to arrest offenderd drag them to the court of law for
prosecution and punishment.  Since the Act datoegforce in 1993, all unqualified teachers
currently in the education system are doing sdofation of the law.

However, TRCN has provided a reprieve and periagtate to allow adequate sensitization of

teachers and the general public to take placeldekire imposing sanctions. It is not interested

in jailing and punishing anyone but that the pegpleuld wholeheartedly come to appreciate

that laws are made to be obeyed. It wants thelpd¢opealize that the country desperately needs

a qualitative teaching if it must restore fallestandards of education and reinvigorate nation
building.

It wants the public to remember thvettat is good for the goose is also good for the gander. Not

only the Medical, Legal, Engineering, Pharmiggisetc. Council, but also the general public
would detest and deal with any person found ddiegab of a medical doctor, lawyer, engineer,

or pharmacist, without being qualified and regsd.  The public should extend the same

respect, goodwill, and sanity to the teachirggssion, most especially because education
affects the life of every human being.

Meanwhile, the National Council on Education abiiéh Session at Yenagoa, Bayelsa State in
2003 has fixed the year 2006 as deadline to urfgechtieachers already in the education system.
Those with Teachers Grade Two are to upgrade tB@ieE, PDE or TTC before the expiration
of the deadline.

The Council also directed a halt to the reanent of unqualified teachers henceforth.  The
National Universities Commission, National Bo&dTechnical Education andthe National
Commission for Colleges of Education on thairtp since 2004, despatched appropriate
directives to the Vice Chancellors, Rectors, ara/@sts respectively, making it clear that their
teachers irrespective of Faculties/Schools/Cofiege affected by the TRCN Act and should
comply with the necessary professionalization ginés emanating from TRCN.
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It is therefore expected that teachers at all Bwéthe education system, both within the public
and private sectors, will take advantage of théts¢ mformation and periods of grace to count
themselves on the side of the teaching professithrer than on the side of disobedience to law
and constituted authority.

3.3.2 Qualification for Registration, Mode and Documens of Registration and
Institutions in Nigeria offering Approved Professiaal Training in Education

(@) Qualification for Registration:

To be registered as a professional teacher, sopemust possess a teaching qualification not
lower in standards than the NIGERIA CERTIFICATEHDUCATION (NCE).  This is the
minimum standard stipulated by the National PotinyEducation. Holders of Teachers Grade
Two are however being currently registered underpgriod of grace granted by TRCN. The
certificate was to be deregistered by JanuarydGt 2

This grace was given in consideration of the thodsaf teachers in this category already in the
education system, just to give the ones seriobg o the teaching profession the opportunity to
upgrade and thereby minimize casualties when TRIGN stroduce severe sanctions.

The other acceptable qualifications are: Degreéducation (B.Sc. Ed; B.Ed; M.Ed; Ph.D).
Those with Degrees/Diplomas in non-Education fieldsst possess Post Graduate Diploma in
Education (PGDE), Professional Diploma in EducaflBE) or Technical Teachers Certificate
(TTC).

For the avoidance of doubt, ordinary diplomaEducation, Pivotal Teachers Certificate, and
similar qualifications not mentioned above are N@gistrable. =~ Teacher training institutions
who offer such qualifications and want it to beagaized must apply formally to TRCN for the
programme to be subjected to minimum national stedsland thereafter made registrable.

(b) Conditions for Registration:

The TRCN Act in Section 6 (1) to (3) gives othendmions for registration of an individual as a
teacher. The individual must:

0] Pass a qualifying examination accepted by Coumcil@mplete the practical teaching
prescribed by the Council under the Act;

(i) Not being a Nigerian, hold a qualificatignanted outside Nigeria which, for the time
being, is recognized by the Council and is by laitied to practice the profession in the
country in which the qualification was granf@dvided that the other country accords
Nigerian professional teachers the same reciptoeaiment and satisfy the Council that
he had sufficient practical experience as a teacher

(i)  Be of good character;
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(iv) Attain the age of twenty one years;

(v) Not have been convicted in Nigeria or elsere of an offence involving fraud or
dishonesty.

Individuals who meet these criteria are qualfiexgected to register, whether they are
functioning as classroom teachers, researchadsninistratorsin educational institutions,

ministries and agencies, unemployed, businessmwemén, or engagedin any other public or
private sector careers. Such registration vafnfer on them the professional identity, nitg

and accomplishment of being a teacher. This iséfenth compulsory for those who wish to

remain in the education system (teachers andngstrators alike) while for those that read
Education but now in other careers, it is still gphing to be proud of, to identify with the field

to which they rightly belong.

The policy is being put in place that only professil teachers can be appointed to headship or
leadership positions in educational institutioriBhe Commission for Colleges of Education has

taken the lead to enforce this policy in the appoent of Provosts of Colleges of Education.

The policy will therefore pervade the entire emlian system very soon.  The country cannot
continue to allow the non-professional individuagyuide and direct the qualified and licensed
professionals. Consequently, administrators irsgjrstem are to take registration as seriously as

do the classroom teachers.  Qualified teachewsrently unemployed or in other sectors also
oughtto note that certificate of professionagistration will be required right at emphognt
interviews, if at any time, they decide to rejdie teducation system.

(© Mode of Registration

It is the responsibility of individual qualifieddehers to register himself or herself. However,

for administrative convenience, TRCN encouragegleyers and associations of teachers to
work out a collective registration approach. Fgtance, in most states of the federation, the
Nigeria Union of Teachers (NUT) in collaboratiowith the Ministries of Education, State
Primary Education Boards, Secondary Educatiomnddement Boards, Teaching Service
Commissions and other stakeholders agreed to t#duucegistration fees of their teachers at
source (that is, to check-off the fees from teaghaalaries) and pay same to TRCN.

In turn, TRCN sent forms en bloc to cover the teaslinvolved. This was done from the initial

stage to enable massive registration. Most leGes of Education, Faculties/ Institutes of
Education in Nigerian Universities, and profwis of private schools followed the same
approach. In some other states, the NUT, Zonat&ithn Authorities, Principals of Secondary

School and Heads of Primary Schools adoptesimailar strategy. In essence, it is uptoe t
teachers and their employers to determine thedtasteans to employ. But the non-existence or
failure of such arrangement cannot be an excuseanfp qualified teacher who TRCN may in

future arrest and prosecute for teaching withegistration.  Teachers should therefore see
professional registration as a personal obligatian is not transferrable.

Applicants are to pay appropriate fees at any eftliowing designated Banks:
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United Bank for Africa (UBA) Plc.

Omega Bank Plc.

Bank of the North Plc.

First Bank of Nigeria Plc.

Zenith International Bank Plc.

Wema Bank Plc.

Hallmark Bank Plc.

Afribank Nigeria Plc.

Any other bank that may be approved by the Codramh time to time.

CoNoarwNE

The bank tellers should then be presented at athedRegistration Centres listed below, where
forms will be issued and returned after completion:

(1) Office of Honourable Commissioner, State Ministiié&ducation and FCT Education
Secretariat;

(i) Office of the Executive Chairman, State Prin&ducation Boards;

(i)  Office of the Chairman, State Teachinger8ce Commissions or Boards/ Executive
Secretary, State Secondary Education Managememnti§oa

(iv)  Office of Deans/Directors of Faculties/Instiés of Education of Nigerian Universities;
(v) Office of the Provost, College of Education;

(vi)  Association of Proprietors of Private Primand Secondary Schools;

(vi)  TRCN State and Zonal Offices;

(xi)  TRCN Headquarters;

(xii)  Other places that may be designated by TR@Xhftime to time.

(d) Registration Documents

In addition to filling the registration formsthe following documents must be attached to the
completed forms for submission:

0] 3 current passport photographs (with names anceadéit the back);
(i) Photocopies of all relevant certificates afadjfication;
(i)  Photocopy of birth certificate or a statugateclaration of age;

(iv)  Photocopy of evidence of change of name (wlagplicable);
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(v) Original bank tellers indicating fees paid.

Acknowledgement cards will be issued to candidates submit their completed forms as stated
above. Thereafter, duly registered teachers wilssued with the following documents:

0] Certificate of Registration;
(i) Licence to practice;
(i)  Teachers Code of Conduct.

(e) Institutions in Nigeria offering approved Professismal Training in Education
The institutions currently are:

(1) National Teachers Institute (NTI);

(i) Colleges and Universities of Education;

(i) Institutes of Education in the Universities;

(iv)  Faculties of Education in the Universities;

(v) Schools or Departments of Education in theyfeghnics;

(vi)  Any other institution that may be approveddwvernment from time to time;
(vii) Foreign countries with recognized educatidnaining.

TRCN Act in Sections 7 and 9 assigned the Couraely gerious responsibilities to ensure that
the Education graduates of these institutions fivenry high quality. Consequently, Section 7
states as follows:

(1) The Council may approve an institution for the msgs of this Act, and may for those
purposes

(a) any course of training at any approved institutvhich is intended for persons who
are seeking to become or are already teacherwliot the Council considers
designed to confer on persons completing it igefit knowledge and skills for
admission as professional teachers;

(b) any qualification which, as aresult of axamination taken in conjunction with a
course of training approved by the Council urter Section, is granted to
candidates reaching a standard at the examinaitigiicating in the opinion of the
members of the Council that the candidates haufficient knowledge and skill to
practice the profession.

(2) The Council may, if it thinks fit, withdraw grapproval given under this Section in
respect of any course, qualification, or institatio

The Act, in Section 8, further directs that:
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(1) It shall be the duty of members of the Council ¢ex themselves informed of the nature
of:

(a) The instruction given at approved institutibmpersons attending approved courses
of training; and

(b) The examination as a result of which approvedifications are granted; and for the
purpose of performing that duty, the Council magapt, either from among its own
members or otherwise, persons to visit apptonstitutions, orto observe such
examinations.

(2) It shall be the duty of a person appointed undbssction (1) of this Section to report to
the Council on

(a) The sufficiency of the instructions given foersons attending approved courses of
training at institutions visited by him;

(b) The adequacy of examinations attended by himd; a

(c) Any other matters relating to the institutianexaminations, on which the Council
may, either generally or in a particular case, estjtnim to report.

The foregoing and other provisions absolutely eeasedoubt that TRCN has power to accredit,
monitor, supervise, approve and disapprove thesesuand programmes of any teacher training
institution. This power is not also peculiar to@R. Other professional regulatory bodies such
as Medical and Dental Council of Nigeria, Cadunfor Regulation of Engineering in Nigeria,
Council of Legal Education, etc. have the mions in their respective Acts and exercise the
same. For instance, notwithstanding the actataln exercises of the agencies such as the
National Universities Commission (NUC), Nationalad for Technical Education (NBTE), etc.
They still independently or collaboratively withetlagencies undertake their own accreditation,
monitoring and supervision. Their decisions concgy the quality of professional programmes
are usually final and respected by the agenci€sZ(NNBTE, etc.) controlling the institutions.

They do not register candidates of programmes disgpprove and it amounts to illegality for
such candidates to practice. This is exactly #ts2eof TRCN. However, in appreciation of the
very close ties between TRCN and the agenciestraling the teacher training institutions,
TRCN will be adopting a most collaborative agmio as and when feasible towards the
performance of this onerous responsibility.

3.3.3 Expiration and Cancellation of Registration and Expration and Renewal of Licence
A teacher s registration expires in the followimgemstances:
0] If professional registration is not confirmed aftieree years;

(i) By requesting the Teachers Registration CdwfdNigeria in writing to remove his/her
name from the register;

152



(i) On the death of the registered member.

Once registration has expired, a teacher whohegiso become registered again may do so.
However, re-instatement may be at Council s digmret

(@) Cancellation of Registration

There are circumstances in which the Council maitiate action to cancel the
registration of a teacher. These include where:

0] registration has been granted in error as a resufisinformation or fraud by the
applicant;
(i) a teacher is convicted of gross professioneiconduct by the Teachers Tribunal,

and
(i)  ateacher has been convicted in a courtwf for a criminal offence.

All teachers with cancelled registrations will hatieir names published and circulated to
their employers.

(b) Expiration and Renewal of Licence

A practicising license is valid for only a periolane year from the date of issue. To get
the licence renewed, a teacher is required to:

0] Earn at least 50% of the credit units specifiediierthree years for Mandatory
Continuing Professional Education. This involagtendance of Annual
Conference of Registered Teachers, trainings, ardsiops. The Council will
organize some of the trainings and workshops vith#geones conducted by other
reputable bodies will also be recognized for thewtation of the MCPE credits.
The Council has published a Manual on MCPE tvhiegistered teachers are
encouraged to obtain for their proper guidancerdigeg,;

(i) Pay annual subscription (fees) for the thyears;

(i)  Meet other requirements that the Council npagscribe from time to time.
Self Assessment Exercise 1.3:
List the documents that are required for regigirati
3.4 Benefits of Registration

Professionalism is the most primary and fundamergatl of any vocation that wishes to deliver
gualitative services to society and have its membell respected and remunerated. It ensures
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that only those that are appropriately trained anducted perform the job. It guarantees that
ethics are imbibed, the rules of the game existaaadbeyed by all, clients get value for their

money and efforts, public interest is pratect priority is given to nation-building, aabove
that the professional are regarded with dignéapd awe.  The professions of Law, Medicine,
Engineering, Pharmacy, Accountants, etc. realisese secrets early enough and fully exploited

them. That is why most people today would like étohg to those professions. Hereunder are

the ways the registration and professionalism athég may be beneficial to teachers and the

society at large:

(@) Job Security

Only teachers registered with the Council will beforth be employed or remain/ make
progress in the education system.

(b) The Teachers Salary Structure (TSS)

The Council collaboration with other stakeholdeasdworked out the Teachers Salary
Structure now recommended by the National Courarl Education and is receiving
attention by the Federal Government.

It carries unique benefits and allowances whiafil be enjoyed by only teachers
registered with the Council.

(c) Ethical Rejuvenation in the Profession
Moral orderis the foundation of every sociatganization.  The operations of the
Teachers Code of Conduct, Teachers Investigattamel and Teachers Tribunal will
facilitate moral uprightness and re-endow thegssion with the ability to impart the
much cherished moral education on the learnera/ifiich teachers of old were known.

(d) Higher Status of Teachers in Nigeria

Higher status and public recognition are the ultemmplications of a vocation that has
duly registered and regulated members.

(e) Fulfillment of Legal Professional Requirements
It is a mark of patriotism to act at all times cionformity with the laws of the country.
Teachers who register are simply complying withghavisions of the TRCN Act, which
is now a law in force in Nigeria. Practitionersather professions comply with similar
provision. Nigerian graduates also have tangy with the National Youth Service
Corps Act. Therefore, obedience to legitimate lathwsuld be seen as a way of life.

() Reduction in Brain Drain

Improvements in the teaching profession will helgheck the brain drain phenomenon
in the vocation. Top class teachers can also feitgdy be attracted into the profession.
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(@)

(h)

(i)

()

(k)

()

Rise in Educational Standards

Since teachers are the key determinants of eduedtstandards, the improvement in the
condition of teachers will translate into high ealicnal standard in the country. Council
will encourage research, effective classroom praand professional network through

high quality information technology, seminars anarkghops.

International Recognition

A rise in the standard of education will help Nigerteachers regain their lost glory and
enhance the respect and esteem for the prodiuctaur educational institutions as
accorded graduates of similar institutions worldsvid

Professional Identity

Registered teachers automatically become membeexofinized profession. Therefore,
they will be legally entitled to affix the titl§,eacher (TR), before their names.

Standard of Entry

Registration will protect the standard of entigto the profession and ensure that it is
open to only teachers who have the requisite qoafibns and aptitudes.

Professional Development

Registration will facilitate the extension of ethest professional development
programmes to the teachers. This will come larfrelyn the programmes worked out in
collaboration with sister agencies and developrparthers for registered teachers.

The Council will further encourage the employergliamy their own role towards the in-
service training of their teachers.

Provision of Authentic Data

Provision of information on the actual number, @ication and other vital variables of
teachers in the country will serve as a databaseduocation planning purposes.

A National Register of all professional teachierthe country will also be published
regularly.

Self Assessment Exercise 1.4:

What are the benefits of being registered as a&ac

4.0

CONCLUSION
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The TRCN Act is the greatest gift bequeathed to\tlgerian teachers by government. The fact

that government has recognized and put into lawdhly the trained individual can teach is a

source of joy and pride to teachers and parerttssrcountry who have been groaning under the

weight of poor quality education, examination mnaggices, cultism and sundry vices; most of

which are the impact of the invasion of tdeation system by person neither trained nor
genuinely interested in teaching as a career.

5.0 SUMMARY

In this unit, you learnt about the key mandatethefCouncil, its vision, mission and functions,
registration procedures, benefits to be derivedelgystered professional teachers.

Also of importance are the circumstances thah dead to: (i) cancellation of registrationii) (
expiration of registration; (iii) expiration dmenewal of licence. The benefits of being
registered were itemized and discussed.
6.0 TUTOR MARKED ASSIGNMENT
1. What are the benefits of being registered as an&ac
2. What circumstances can lead to:

(1) expiration of registration;

(i) cancellation of registration;

(i)  expiration and renewal of licence.
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UNIT 2 NEGLIGENCE AND STUDENT PERSONNEL ADMINISTRATION
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1.0 INTRODUC TION

A school is a potentially hazardous setting. Aical examination of the various activities which
students engage in under the auspices of the sehiboimake this fact more apparent. Except
school personnel realize this fact in theiresujsion of activities and record keeping in the
school, the high duty of care required of them imayaken for granted, with all of its attendant

legal implications/consequences.

Teachers need to be concerned with the safety wéradeea or duty they are assigned to work or
supervise. Thus, school employees need to meecoed with adequate supervision on
gymnasium, play fields or playgrounds, sciemtmrtatory, vocational and technology
workshops, home-economics workshops, field-t@os diligently keeping records of students
and their activities. Generally, it is advisable teachers to strictly follow approved practices or
guidelines in the supervision of activities becatlsy may provide the defense in law against

action of negligence.

157



2.0 OBJECTIVES
At the end of this unit, you should be able to:

» explain the concept of negligence in school adrriaii®n;

» explain the elements of negligence;

» discuss the defenses in negligence action;

» give reasons why schools should keep records désta and their activities
» list and explain relevant records to be kept irosth

» cite case laws of negligence.

3.0 MAIN CONTENT
3.1  Concept of Negligence and School Administration

The term negligence in tort is a relatively compdexicept. Although it is roughly equivalent to
carelessness, it isno doubt something more tharareless conduct; it isaform of legal
accountability and is defined as failure or breath legal duty to exercise due care when there

is a foreseeable risk of harm or damage to sthédegligence may be acts of commission or
omission.  Ordinarily, aperson isnot liafdeinjury causedto anotherby an unavoidable
accident. For instance, in Johnson v. Svoboda (1@7&hool bus driver was found not to be

negligent in respect of the death of a five-yddrehild who had dropped off the school bus,

crossed the street in front of the bus and themaak under the rear wheels of the bus while

chasing a blowing piece of paper. The bus drives attentive, watched the child cross the street
originally, but had not seen the child return.

A primary test to determine if there has been igegice is the test of foreseeability. Remmlein
and Ware (1972) point out that when a reasonapiydent man (a hypothetical person, with a
normal intelligence, normal perception and memand such superior skill and knowledge as

the actor has or holds himself out as having) cbakk foreseen the harmful consequences of

his act the actor in disregarding the foreseeabtmsequences, is liable for negligent conduct.
When this general rule is applied to school laseacher-student relationship, we may say that

if a reasonably prudent teacher could have foreesdtra student might be injured by some act

of his own or another s the teacher is liable itilseegards these foreseeable consequences.

Furthermore, a teacher or principal/lheadmastertmeayeld liable for accidents arising from the
maintenance of a nuisance (a dangerous attragiwveige, e.g., a pool of water, an unprotected

hole or pit) on campus or defective equipment,lessthe accident is directly caused by
negligence of the plaintiff or a student. It ighe light of this that Barrell and Partington (1985
advise teachers and school employees in their oteneist to report immediately any defect in
buildings or equipment which may give rise to acident to the responsible authority. Once a

case of defect is reported, reasonable steps sheutken by the school authority to prevent any

use of that facility which might lead to a mish&pilure to report or take these steps might raise

the question of the school official's negligence.
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In Nigeria, there is a number of reported incidentthe school system that amounts to gross
negligence on the part of the teachers and/or sbkads. For instance, in the National Concord

of Wednesday, November, 8, 1989, was the tfrpage caption "Pupil, 13, Guns Down
Classmates". The report by one Lanre Sorunke Hhatit tragedy struck at a primary school at
Erin Village in Ogun State when a 13-year-old pmynfur pupil shot dead hi classmate, one

Murtala Musibau.

The deceased was said to have been engaged iraggbatent over an undisclosed issue with
the other pupil when the incident happened. It s&ad that the dane gun used in committing the
crime belonged to the class teacher and it wasdtegptorner in the classroom. The report said

the class teacher engaged in hunting expediti@n sathool hours.

A principal who fails to provide for an adequateaagement for the supervision of the school's
activities, e.g., morning assembly, closing,traourricular activities and so forth, may bédhe
'liable for tort of negligence if tragedy occurerfexample, in Omafidon Osunbor and Others v.

Pius Edogun and Others (1981), both parties st@igents of Okhuaihe Grammar School,
Okhuaihe, in Bendel State. There occurred a freadfdight between the class V boys and girls
concerning the control by Form V boys over Forngi¥ls. The fight took place on the school

premises after school. The girls trooped to thécpdtation, Abudu, and the boys were arrested
and charged for assault and battery. Until thegguad was invited to give evidence, he had no
knowledge of the incident, even though he livedt@premises. This case typified lack of "high
duty care" on the part of the principal, therelypjgrdizing the children's right to the protection
of life and property. The court, however, discleathe defendants and warned them to be of

good behaviour. The principal, no doubt, must Hagent a lesson (Eyike, 1984). Reasonable
supervision does not necessarily require cohstamemitting scrutiny (Faganv. Summers,
1972).

The importance of adequate care in the administraif schools cannot be overemphasized. In
matters of pupil supervision and safety, teachamnct be too careful. There is no known case of

a teacher being liable for careful behaviourrélere many cases holding teachers liable for
careless behaviour" (Hazard, 1971, p. 407).

Releasing students before the normal closing tirag constitute negligence on the part of the

school authority, if a pupil sustains injury on tiay home (Barnes v. Hapshire County Council,

1969). Similarly, aschool district and perseinmay be held liable for the death on school
playground if the appropriate or required supeovisias not provided at the time of the incident

(Dailey v. Los Angeles Unified School Districtl970). A liability problem can arise for a
teacher, particularly when injury occurs in conm@tivith sending students on errands:

€)) within a school premises if the facts estdibthat the teacher could have foreseen that the
pupil would encounter danger of harm;

(b) off the school grounds on any errand tiveas for anything other than an educational
purpose (Hazard, 1971).
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Hazard also points to other occasions where t&Fa@nd school administrators subject
themselves to liability. These include:

(1) giving medical attention when a teacher twost administrator should recognize that the
injury is a serious one and appreciates that he doeknow how to administer proper
treatment and due care would have required thathmmoned, as quickly as possible,
the emergency attention that is necessary;

(2) requesting student aid which they should gacze is beyond the experience and physical
capacity of the child (causing the .child to. sumstajury);

3) sending pupils home during school day;
4) keeping pupils after school,

(5) non-supervision during (i) recess, (ii) ardissal and during movement between classes
and during lunch periods before and after school.

Furthermore, a principal is liable where he assdiadditional responsibility (for certain
activities, either before the start or end of sé¢liay) and did not perform it reasonably and a
student sustains injury (Titus v. Lindberg). féaver, a student cannot be found guilty of
contributory negligence forinjury in a lecturall/classroom if he/she could not reasonably
anticipate that he/she was in danger of physicaht{&iveiros v. State 1973).

Proper supervision should not only be restritbedon-campus activities but also off-campus
activities or field trips sponsored by the sche@olhich children are taken to unfamiliar places.
The case by Morris v. Douglas County School (196%trates the importance of supervisory
precautions by teachers.

According to Reutter and Hamilton, inthis casesuit was brought for damages because of
injuries sustained by a six-year-old child at adbeahile on a school outing. A large log was

lying on the beach. Four children climbed ore lthg, and the teacher posed them there for
pictures. Suddenly, a large wave came onto thenheacising the log to roll over. As it rolled a

child fell under it on the seaward side and wasrad. The trial court found the teacher negligent

in failing to exercise proper supervision lit ettime of the incident, and this judgement was

upheld on appeal.

Self Assessment Exercise 2.1:
What do you understand by tort of negligence ?
3.2 Elements of Negligence

In order for an action of negligence to succeee phintiff is required to prove the existence of
four ingredients. The four prerequisites are sunwedrthus:
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1. The defendant owed a legal duty to protect thmfiff against harm (i.e., the duty of

care);
2. The defendant failed to exercise an appropriatg dutcare (i.e., a breach of that duty);
3. The plaintiff suffered actual loss or injury hysical or mental or both (consequential

damage); and

4, The defendant's negligence (act of omission or cmsion) was ‘the proximate or legal
cause of the plaintiff's injury.

An important aspect of thetort of negligecthe concept of "your neighbour”in law.
According to Rogers (1979), this law requires aiiviidual to take reasonable care to avoid acts

or omissions which he can reasonably foreseeedylilo injure his neighbour. "Neighbour" here

refers to "persons who are so closely and diredtlcted by your act that you ought reasonably
to have them in contemplation as being so affeateeh you are directing your mind to the acts
or omissions which are called in question” (p. 68).

Alexander (1980), in alluding to the principle dfyour neighbour" in law as it appliesto the
school setting, made the observation that genetaiylaw holds that a person is not liable for
an omissionto act affirmatively when anotherspa is in danger where thereis no definite
relationship between the parties, e.g., passersthyiatims of auto wrecks. In the same vein,

while a teacher has no more of a duty than anytseste be a "good Samaritan” to the general

public, he does have an obligation or duty to lfedpstudent under his jurisdiction when injured

at school. Because of the teacher-student reldipn& teacher may be liable for an omission to

act as well as an affirmative act” (pp. 690 697).

Thus, in education law, the teacher and the stedmetconsidered as "good neighbours”. This

special relationship between the teacher andestudmposes a duty upon a teacherto aid or
protect a student in danger. Hazard (1972) poiatshat this special relationship carries with it

special privileges and special responsibilitidde illustrates this special relationship sucdinct

thus:

The same conduct toward children may be propea feacher
but legally improper for others. For example, teashmay direct
and control pupils in and out of school, but ordynatizens may
not The special relationship carries with it "spécesponsibilities
and duties which may impose liability on teachezgdmd that
imposed on others What might constitute reasonzdie by the
general public may not be reasonable for the teache

Teachers, for example, may be obliged to intenmersehool play-
ground fights and might be charged with negligeiocdailure to
act if a child were injured thereby. The ordinaityzen would have
no legal duty to intervene (p. 407).
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Self Assessment Exercise 2.2:

List and discuss the elements of negligence.
3.3  Proof of Negligence

In order for negligence to be actionable or fotaantiff to recover damages in a law suit, the
plaintiff must prove, or have the burden of provitige four elements of negligence. Two major
aids available in meeting this burden of proof are:

(a) the doctrine of "negligence per se and
(b) the doctrine of "resipsa loquitur .

The doctrine of "negligence per se" permits tlanfiff to use the defendant's unexcused
violation of acriminal statute as a proof ttthee defendant committed a negligence. Since a
statute establishes a standard of behaviour fociety, a violation of it constitutes failure todi

up to the standard of the ordinary reasonabiegm and thereforeis negligence (Hoeber and
others, 1985). For instance, in an accident cas&/alf v. Moughon (1978), the plaintiffs filed

suit against defendant (Carol Moughon) for damadesnegligence, alleging negligence per se

in failing to keep her vehicle on the right sidettoé road in  violation of a state statute. The
plaintiffs won the case.

The second aid of proof, res ipsa loquitur (thefapeak for themselves), is used occasionally
where there is no clear or direct evidence oé défendant's failure to exercise due care.

However, negligence can be presumed on the grahatshe defendant had sole control of the

cause of mishap. For example, P isin a boardinge in a secondary school. While he was
sleeping at night he was injured by a large pidaiting which fell from above. In the absence

of any other evidence, the court may infer thatrthem resulted from the school's negligence in
permitting the ceiling to become defective. Theal however, is permitted to introduce
evidence to contradict the inference of negliggigreith and Others, 1934). Thus, the doctrine

of res ipsa loquitur is merely a rule of evidentdaw suit and does not guarantee a verdict in
favour of the plaintiff.

Self Assessment Exercise 2.3;
Explain the doctrine of:

€)) negligenceer se, and
(b) resipsa loguitur.

3.4  Defences in Negligence Action

There are a number of defences open to the defeimdaases involving the tort of negligence.
These include the defence of:

1. Pure accident
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2. General and approved practice
3. Intervening variables/causes
4. Contributory negligence

5. Comparative negligence

6. Assumption of risk, and

7. Immunity.

Of these defences, the most popular are puideat¢ contributory negligence, comparative
negligence and assumption of risk.

Pure Accident

In case of what the law calls unavoidable or paedents, no legal fault lies. Consequently,

pure accidents, if proven in acourtof laare a complete bar to the award of damages. For
example, in Schultz v. Scheney School District @)9& pupil in the defendant's school bus, was

injured when the driver lost control of the busatfteing stung by a bee. In the trial court, the

plaintiff alleged that the actions of the defendadtiver constituted negligence. The defendant

disagreed, said that the accident was "unavoidablegre was no contention that the driver was

operating the bus in a negligent manner beftiie bee stung him. The court held that the
defendant was not negligent asa matter of alad that the accident and injuries were

unavoidable in the exercise of due care. A ventas returned for the defendant.

A contrasting case which involved an accident tdwaurred in the course of a lecture on safety

was reported in  Reutter and Hamilton (1976, 285). In that case Lilienthal v. San Leandro
Unified School District, a teacher had taken h&sslout on .lawn to review a safety test. One of

the boys picked up a home-made knife on the waypbtlte classroom, and as the boys were

seated in a semi-circle, around the teacher, dtéiipping the knife into the ground. This action
continued for quite a while until eventually thlenife struck a student's drawing board, was
deflected, and destroyed the eye of one of thelgufte court indicated that there was sufficient

evidence from which ajury might infer that etteacher knew or should have known that the
knife throwing was going on and that he was inditterand careless in failing to observe and

stop it before the injury occurred.

The verdict in the above case implies that lacgroper supervision may constitute negligence.
Theoretically, it is presumed that adequate supemiof students would prevent injuries from
reasonably foreseeable dangers and the more daisgie situation, the more careful the
supervision must be. This does not mean that thre atesence of a teacher from a room or field

of activity is a basis for liability. One test isvether the presence of the school official would

have been likely to prevent the accident which aeclin his absence. Another critical factor is

the length of the teacher's absence (Reutter andltda, 1976). Since "prevention is better than
cure", it is safer for school officials to prptly report on timeto their assigned supemyjiso
activities.
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General and Approved Practice

A defendant charged with negligence can clear Hinfdee shows that he has acted in accord
with general and approved practice in the circun#aThis means that it must be approved by
those qualified to judge, but also asthet lassort by the court itself with the aid afxpert
evidence (Rogers, 1979). Barrell and Partingtd®85) reported two related and equally
interesting cases in this area of defence.

In the first case, Buttv. Cambridgeshire asid bf Ely County Council (1970), the authors
reported that in  July 1964, an experienced teashsrtaking a class of nine-and ten-year old

girls who were each given scissors to cut outtitations during a Geography lesson. Whilst the

teacher was attending to one girl, another pupiledleher scissors about so that the pointed end

destroyed the sight of the plaintiff's eye. Theesrawther thirty seven children. The plaintiff was

awarded damages, with the judge holding thatvag incumbent on the education authority to

ensure that the waving about of scissors wadered impossible by proper supervision. |If

personal attention was to be given to one chilohust be given either out of class or after the

class had been told to drop their scissors.

This judgement was unanimously reversed in the Gdukppeal.

If every little child got into a difficulty, askeldord Denning,
the Master of the Rolls, was she to be told to coask
afterwards? That did not seem practical. Nor wasdttical to
make sure that the rest of the class put theissgsdown.
Was the whole class to stop still if one girl needapervision?
It was a very unfortunate accident, but there wagistification
for finding either the education authority or tleadher at fault.

The judge had the evidence of experienced teathatrshere was no fault in the system of using
pointed scissors (at that level).

In the second case, Blackv. Kent County Courft983), the Courtof Appeal took quite a
different view involving the use of scissors. listbase a seven-year-old was allowed to choose
in class between sharp and blunt-ended scissod)dse the former and jabbed himself in the

eye when his chair was jogged.

The Master of Rolls, Sir John Donaldson, helt tithere was no countervailing reason why
sharp-ended scissors were necessary for the pigsksand accepted as guidance the DES book
Safety at school which said it was sensible to provide round-edgmsisors for children aged up

to eight or nine. The teachers were guilty of anreof judgement and the appeal was dismissed.

The lesson from these two cases is that what ara@amtegligence in one situation may not be

so in another because the age of the plaintiff rnagaken into account. In general, a higher duty
of care is required when an activity involves ctela
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I ntervening Cause

In order that a negligent actor shall be liablednother's injury, there must be a proximate or

legal cause a connection between the negligeraratthe resultant harm. If the defendant is

able to provethat hisact was not the prokncause of the plaintiff sinjury but other
intervening factors, he may not be liable far tbrt of negligence. Forinstance, in Albers
Independent School District, No. 302 of Lewis Qit®72), the supreme court of Idaho held that
intervening causative factors may absolve a sctiooi liability.

Contributory Negligence

This is probably the most common defence to a gegtie action. A defendant could normally

escape liability if he could show that, despitertegligence, the plaintiff should nevertheless be

denied judgement for the reason that he, too, ilsygaf an act of carelessness that contributed to
his injury (Howell, and others, 1978; Redmond atieers, 1979). Thus, contributory negligence

refers to failure by the plaintiff to exercise pemte for his own safety and which failure is a
contributory factor bringing about the plaintifiarm. The Restatement of Torts provides a more
generally quoted definition of contributory neginge. It defines it as:

Conduct on the part of the plaintiff which fallsld& the
standard to which he should conform for his owrtgtion,
and which is legally a contributing cause cooparatiith

the negligence of, the defendant in bringing atoetplaintiff s
harm.

If a plaintiff's negligence contributed to his/teevn injury, he/she may not recover any damages.

Generally, a pupil's youth and inexperience in@edke precaution necessary on the part of the

teacher to avoid an unreasonable risk toward thé Remmlein and Ware, 1972). Alexander

(1980, p, 701) succinctly expressed similar iban he pointed out that since a child is not
expected to act with the same standard of asen adult, teachers have more difficulty in

showing contributory negligence than if the pldfntiere an adult. A child, Alexander noted, is

by nature careless and often negligent, and knothisga teacher should allow for an additional

margin of safety.

In Hutchinson v. Toews (1970), the appeal courtl liedt the injured student, the plaintiff, with
knowledge of risks involved in the preparatiaof explosives. was contributorily negligentn |
another case, Minter v. D. and H. contractors (},988hild aged nine who was injured when he

rode a bicycle into a pile of hardcore, left be toad by the defendants, was found guilty of

twenty per cent contributory negligence. The evideshowed that the boy was a 'good rider' of

his bicycle.

Comparative Negligence
The drastic and unpalatable effects associatéd wontributory negligence, particularly in

circumstances where the plaintiff is found to Hegtgly negligent and the defendant greatly ,
have led courts to endeavour to prorate damages! lmasthe degree of fault. The result of this
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effort is the adoption of comparative negligendesuA finding of contributory negligence does
not totally bar the plaintiff's claim.

In a law suit where both the defendant and theapfaare negligent, the defence of comparative
negligence requires the judge to apportion dasibgeveen the plaintiff and defendant

according to the fault of each. Thus, for examiple,defendant is found to be 60% at fault and

the plaintiff 40%, the plaintiff s damages will keduced by 40%.

According to Howell and Others (1978 pp. 134. 135%pmmon form of comparative negligence
law is the "50% statute”, which provides that argiff can recover proportionate damages if his

or her negligence is not greater than the defendtanther words, if the plaintiff s negligence

were found to be greater, to any degree than fritaeadefendant, he would recover nothing.

The case of Gonzalezv. Garcia (1977) providgsaa example of a case decided on the
principle of comparative negligence. Although theyjreturned a verdict for plaintiff, it found
him to be 20 per cent responsible for his injuries.

Assumption of Risk

The defence of the assumption of risk against geglie may be defined generally as voluntary
exposure to a known risk. A plaintiff s assumptidrthe risk may be expressed or implied. An
assumption of risk is also a complete bar to thépff's recovery of claim. An illustrative case

of this defence is reported by Barrell andrtifgton (1985)in Smerkinich v. Newport
Corporation (1912).

The case arose from an accident to a man of nimetee was using an unguarded circular saw.

It was alleged that the Education Authority wagligent in failingto provide a guard. In
appeal from the decision of the County Court, iswaid that the plaintiff knew the use of the

saw and voluntarily took the risk. Observing there was no evidence of a general practice to

protect saws, the judge added, "If he had beeril@ the case might have been different but, so
far from being a child, he was a lad of nineteesrg®f age, and had been in the habit of using

the saw for two years".

I mmunity

This is generally conferred on:

(2) National and state governments, unless abrogatsthhyte.

(2) Public officials performing quasi-judicial or digtionary functions.
(3) Charitable organizations granted immunity in sotages.

4) Infants under certain conditions and

(5) In some cues, insane persons (Alexander, 1980).

Self Assessment Exercise 2.4:

Identify and explain the defences open to a defeinidea case involving the tort of negligence.
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The cited cases and their facts as reported bydfeoele (1992) are discussed below.

3.5.1 Fagan v. Summers

REASONAB LE SUPERVISION DOES NOT REQUIRE
CONSTANT UNREMITTING SCRUTINY

FAGAN v. SUMMERS
Supreme Court of Wyoming, 1972.498 p. 2d 1227.

MCINTYRE, Chief Justice. This case involvestsdor damages brought on behalf of seven-
year-old George Fagan against a teacher's aid,. Wngd Summers, and Park County School
District No.1.

During a noon recess a fellow student threw a sroak which hit a larger rock on the ground
and then bounced up and struck George Fagan, gausmto lose the sight in his left eye.

The trial court granted summary judgement for Bdte. Summers and the school district.
The Teacher

Regarding defendant Summers, she has stated bgffthat she walked past the plaintiff and
five or six other boys twice prior to the accidemhijle they were sitting on the ground near the
school building. The boys were laughing and talking she saw nothing out of the ordinary.
After Mrs. Summers strolled by this group of youegs, she had walked approximately 25 feet
(taking about 30 seconds) when she heard an ofutaryplaintiff. The accident happened in that
interval.

There is no evidence or indication that Mrs. Sun'snexplanation is not true. Also, it is claimed
on behalf of defendants that Mrs. Summers washleli@onscientious and capable in her work
and a good playground supervisor. This does natapp be challenged in any of the evidence.

There is no requirement for a teacher to have uomlestant and unremitting scrutiny at precise
spots where every phase of play activitieeiadppursued; and thereisno compulsion that
general supervision be continuous and direct dinals and all places.

A teacher cannot anticipate the varied and unergestts which occur daily in and about the
school premises. Where the time between an acswfdent and injury to a fellow student is so
short that the teacher has no opportunity to prieivgury, it cannot be said that negligence of the
teacher is a proximate cause of the injury.

As far as the instant case is concerned, courigel appellant was asked during oral argument
what should have been done by Mrs. Summers whishneadone. His answer was to the effect

that she could really not have done more than ghdaland could probably be dismissed from
the suit. We consider counsel's answer frank ameés$toIn view of it and in view of what we
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have said about the absence of proximate caudeeqguatt of Mrs. Summers, we hold summary
judgement for her was proper.

The District

When counsel for appellant was asked during oalraent what the district should have done
which was not done, his answer was that the disthiould have put the playground in better
shape and should have provided more supervisors.

There is evidence that construction of a nevosthbuilding was taking place. In connection
with this construction, the blacktop of the playgnd had been torn up leaving clods of blacktop
and a rough playground. It is shown that this cboxiremained for approximately two years.

Although plaintiff alleged in his complaint that had been hit with a piece of torn-up blacktop,
counsel for appellant conceded in oral argumenfaraas the record is concerned, and plaintiff
was hit with a rock. Counsel then advanced therthénat when the blacktop was torn up, it left

rocks from beneath exposed.

We realize there are cases which hold a schdistrict liable forinjury resulting from a

dangerous and defective condition of a playgrouide have found no case, however, which
holds rocks on the ground to be a dangerous arettiled condition. Left on the ground, a rock

will hurt no one.

Therefore, if we were to assume the school distvat negligent for allowing rocks to be on the
playground, we would have to hold the act of attiperson who throws one of the rocks and
injures the plaintiff an intervening cause of tleeident.

In the case before us, plaintiff was not ieglby negligence, if any, from rock being dhe
playground. The injury was clearly caused by thierirening act of a third person the boy who
picked up and threw the rock. Appellant cites nthauity for the proposition that such a result

was reasonably foreseeable.

It is apparent from all we have said that the prate cause of George Fagan's injury was the act
of his fellow student in throwing a rock. It wasttlee failure of the Park County School District
No. | to maintain the playground in a safe conditio

Appellant has made no effort to show that supewwisif the playground was inadequate or that
the accident would have been prevented if morersigmes had been present.

Summary judgement for Mrs. Summers and for theal district was justified and proper.
Affirmed.
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3.5.2 Dailay v.Los Angeles Unified School Distt

NEGLIGENCE-LIABILITY OF SCHOOL DISTRICT AND
PERSONNE L FOR DEATH OF STUDENT ON SCHOOL PLAY.
GROUND-DUTY IS OWED BY SCHOOL OFFICIALS TO
STUDENTS ON SCHOOL PLAYGROUNDS

DAILEY v. LOS ANGELES UNIFIED SCHOOL DISTRICT
Supreme Court of California, 1970
2 Cal. 3d 741, 87 Cal. Rept. 376,470 P. 2d 360

SULLIVAN, JUSTICE. During the noon recess on May 1965, Michael Dailey, a 16-year-old

high school student, was killed on the playgrouh@ardena High School. His parents brought

this wrongful death action against the Los AegéJnified School District which operated

Gardena High School and against two teachers emglby the district. The case .was tried by a

jury. Plaintiffs sought to establish that defants’ negligence in failingto provide adegquat
supervision was the proximate cause of Michaelah. After both sides had rested, the trial

court granted a motion for a directed verdict wofiar of all defendants. Plaintiffs appeal from

the judgement enforced on that verdict.

The sole issue in this case is whether the motioma tirected verdict was properly granted.**

***\We proceed to consider the evidence inthecard. With these principles in mind we
proceed to consider the evidence in the recordwiBienost favourable to plaintiffs and must be
accepted as true.

On the day of his death, Michael and three of hénfls ate lunch in an outdoor area designated
for that purpose. After they finished eating, tipegceeded to the boys' gymnasium where their

next class was scheduled. When they reached theaggay Michael and one of his friends began
to "slap fight" or "slap box", a form of boxing etaging open hands rather than clench fists and

in which the object, at least initially, i demonstrate speed and agility rather than irtilict
physical injury on the opponent. They contohudéoxing for 5to 10 minutes and a crowd of
approximately 30 students gathered to watch. d&nig', after being slapped, Michael fell
backwards, fracturing his skull on the asphalt pgvHe died that night.

Richard Ragus, who was boys' vice principal Gardena High School when the incident
occurred, testified as to the general plan forestidupervision during the noon hour. It appears

that all 2,700 students ate lunch during one eas$Vhile they were actually eating, students
were required to remain in either the indoor cafater the enclosed outdoor area noted above.

When they had rushed eating, however, they weectfreise any part of the campus except the
parking lot. Three administrative personnel and teachers were assigned to supervise students
during the lunch period. The area around the gsiunm, however, was the specific

responsibility of the physical education depemt. Defendant Raymond Maggard was the
chairman of the physical education department atl&s High School.
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Defendant Robert Daligney was a physical educatisinuctor at Gardena High School. He was
"the person in the gym office" during the noon honMMay 12, 1965Like defendant Maggard,

he recognized that his department had the responsibility to supervise the athletic field and the
paved area immediately surrounding the gym. He like Maggard conceded that there was no set
procedure for determining who was to superviseaniqular days or what their duties were in
regard to supervision. Daligney spent the emoon hourin the office, eatinglunch and
preparing for afternoon classes. Maggard himse#f playing bridge in the dressing room while

the slap boxing was going on. Daligney concurreith Wiaggard that while slap boxing was a

normal activity for male high school students$, could lead to "something dangerous”. He
testified that initially friendly slap boxing atul escalate into actual fighting and that whea h
observed students engaging in it he would ordentteestop immediately.

Before we can decide whether or not the foregoindemce is sufficient to support a verdict in
plaintiff s favour, we must determine that, if adyty is owed by those in defendants' position to
students on school grounds. While school distand their employees have never been
considered insurers of the physical safety of sttgjeCalifornia law has long imposed on school
authorities a duty to "supervise at all times tbeduict of the children on the school grounds and

to enforce those rules and regulations necessarytheir protection”. The standard of care

imposed upon school personnel in carrying outdbty to supervise is identical to that required

in the performance of their other duties.

The fact that Michael Dailey's injuries and deatvere sustained as a result of boisterous
behaviour engaged in by him and a fellow studelaes not preclude a finding of negligence.

Supervision during recess and lunch periodsisrequired, inpart, so that discipline may be

maintained and student conduct regulated. Such regulation is necessary precisely becauteeof
commonly known tendency of students to engage gmeagive and impulsive behaviour which
exposes them and their peers to the risk of sepbysical harm. Consequently, less rigorous

and intrusive methods of supervision may beireqd. Nevertheless, adolescent high school
students are not adults and should not be exghéateexhibit that degree of discretion,
judgement, and concern for the safety of thémseand others which we associate with full
maturity.

We come, then, to the question of whether the exeén this case was sufficient to support a
finding of negligence supervision. There wasidence to the effect that Mr. Maggard, the
responsible department head, had failed to develomprehensive schedule of supervising
assignments and had neglected to instruct higrdirates asto what was expected of them
while they were supervising. Instead, it appeaas bloth the time and the manner of supervision
were left to the discretion of the individual teachMr. Daligney, the instructor ostensibly on

duty at the time of the accident, remained insieffice during the entire lunch period, even
though all students were outside the gymnasiltthe did not devote his full attention to
supervision but ate lunch, talked on the phond,@epared future class assignments. Neither
defendant Daligney nor defendant Maggard hear@wras10-minute slap-boxing match which
attracted a crowd of approximately 30 spectatdtispagh this took place within a few feet of

the gymnasium. From this evidence a jury couldaeably conclude that those employees of the
defendant school district who were charged witte responsibility of providing supervision
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failed to exercise due care in the performancetims duty and that their negligence was the
proximate cause of the tragedy which took Michde#s

The fact that another student's misconduct wasttheediate precipitating cause of the injury
does not compel aconclusion that negligenpesusion was not the proximate cause of
Michael's death. Neither the mere involvement tifil@ party nor that party's wrongful conduct

is sufficient in itself to absolve the defentaof liability, once a negligent failure to opide
adequate supervision is shown.

In summary, we conclude that there was evidensaiffitient substantiality to support a verdict
in favour of these plaintiffs and we are satistfileal the trial court erred in granting the motion
for a directed verdict.

3.5.3 Vivieros v. State

A STUDENT CANNOT BE FOUND GUILTY OF CONTRIBUTORY
NEGLIGENCE FOR INJURY IN LECTURE HALL IF HE/SHE
COULD NOT REASONAB LY ANTICIPATE THAT HE/SHE WAS IN
DANGER OF PHYSICAL HARM.

VIVEIROS v. STATE
Supreme Court of Hawaii,1973,54Haw.611.513P.2d487.
RICHARDSON, Chief Justice.

This appeal arises out of a civil action lgiou by plaintiffs-appellants against the Stdte o
Hawaii under the State Tort Liability Act.

The trial judge found that the State of Hawaii wagligent in failing to provide supervision at a
programme by Kailua High School during regular sdhmurs. The trial court further found that

the injuries suffered by plaintiff, Jo Ann Vives, were asaresult of the State's negligent
omission. The State has not appealed these find@wyseral damages of S15,000.00 and special
damages of S180.84 were awarded. The trial judg@rdaed that defendant was 75% negligent

and that the plaintiff Jo Ann Viveiros, was 25% Ingent for "failing to leave the scene prior, to
her being injured.

The facts reveal that on December 3, 1970 at &h80ta.m., a school-sponsored "light show"
created by students began in a lecture hall atuéaHigh School. At this time, an educational
assistant acting as a supervisor representeahtiie staff member present in the auditorium.
Soon after the show started, this supervisor degaa observe a 15 to 20 minute coffee break.
Though the show was to be supervised by threeuwrtéachers, due to a mix-up, the hall was

left in the hands of the, students who were praayithe light show.

At approximately 9.30 a.m. plaintiff Jo Ann Vivegoage 15, along with two friends paid the

25C admission fee and entered the darkened haliderve the performance. They could not

find seating, so they stoodin the aisle. @liph the audience was quiet at the time pldintif
entered, a few minutes later a small group in aeravhthe hall became "noisy". A student in
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charge of the production told the group to keegai "the teachers would come in". Plaintiff
was standing about thirty-five feet away fronstgroup and did not feel any concern for her
safety, although at this point she knew that teachers were present. Shortly after the
announcement, plaintiff and two other students wgéneck by metal objects apparently thrown

by the rowdy group. Plaintiff suffered permanenmndge to her left eye.

We subscribe to the rule that a child is only regplito use that degree of care appropriate to his

age, experience and mental capacity. We must revleesfinding by the trial judge that plaintiff
was 25% negligent if we find that conformed the above standard by remaining in the
auditorium after she discovered that the eventuvssipervised.

At the time the isolated group of students becaaistérous Jo Ann was standing approximately
thirty-five feet in front of them. The record reled that the group was merely vocal. There is no
mention made in the record of threats being shooteyidence that objects were being thrown
during the concert. Apparently none of Jo Ameers felt endangered, because no one was
shown to have left the programme once the grouprbedoisterous. Jo Ann did not fear for her

safety possibly because she harboured the reasdoeli@f that she was in no imminent physical
danger.

We agree with the reasoning in Ridge v. Bouliezek Union junior Senior High School

District, 60 Cal. App. 2d 453, 460, 140 P.20993-994 (1943). In thiscase, a 17-year old
student was found not guilty of contributory neghge for using a power saw without its guard
causing injury to himself. The court reasoned that:

Knowledge that danger exists is not knowledge efaimount

of danger necessary to charge a person with neglge
assuming the risk caused by such danger. The ddiag act with
appreciation of the amount of danger in additiome&re
appreciation of the danger is necessary in ordsayoas matter
of law that a person is negligent.

Since Jo Ann could not reasonably anticipate tshe was in danger of physical harm nor
appreciate the amount of danger, we must fihdt the trial judge erred in finding her 25%
negligent. In our view, plaintiff conducted hersaf a reasonable person would have under the
same conditions.
3.5.4 Wolf vs. Monghon

CASE OF NEGLIGENC E PER SE

WOLF v. MOUGHON
562 S.W.2d 936 (Tex. Civ. App. 1978)

The defendant, Carol Moughon, was driving her eat en street X at approximately 7 a.m. The

plaintiff, Mary Wolf, with her daughter Shannongala plaintiff) was driving west on street X.
The streets were wet. As the defendant's car aamend a curve, it went up over the right curb
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and out of control, then carne back over the coi the street and into the left lane of traffic
where it collided with plaintiffs vehicle. The deftant testified she was driving between 25 and

30 m.p.h. before the accident. She also testifiatighe had her brakes repaired two days before
and that when she drove the car from the repap she noticed the vehicle would pull to the

right each time she applied the brakes. Sher@taming the car to the repair shop when the
accident occurred. The defendant could not defin say whether or not she had applied the
brakes as she came around the curve on X street.

Plaintiffs filed suit against Carol Moughon for dages for negligence alleging negligence per se

in failing to keep her vehicle on the right side#f the roadin violation of a state statut€he
defendant alleged unavoidable accident and aesuddmergency. The jury failedto find
negligence and judgement was entered for the dafgnBlaintiffs moved for judgement and for

a new trial. The trial judge overruled both moti@msl plaintiffs appealed.

In his judgement, the Justice of the Appeal Catatties! that since the defendant failed to offer
evidence showing that the violation of the statutequestion was due to a permissible excuse

(that the faulty braking system caused her to tms#rol of the vehicle immediately prior to the
accident, and that she was confronted with an eenesgnot due to her own misconduct), the

trial court erred in refusing to enter judgemenmttfe plaintiffs The judgement of the trial court
is reversed.

3.5.5 Schult v. Scheney School District

NEGLIGENCE ACTION -THE DEFENCE OF AN
UNAVOIDAB LE ACCIDENT

SCHULTZ v. SCHENEY SCHOOL DISTRICT
Supreme Court of Washington, 371 P. 2d §2962)

Vicki Schultz, plaintiff, a passenger on defendaathool bus, was injured when the driver lost
control of the bus after being stung by a bee.théntrial court the Superior Court of Spokane
County, Washington plaintiff alleged thatethactions of defendant's driver constituted
negligence. Defendant disagreed, contending tlead¢bident was "unavoidable".

At the trial, plaintiff asked the court to rule thhe driver's conduct in this situation constitute
negligence as a matter of law. The trial courtsetuto do so, and left the question of negligence
to the jury.

Also, during the trial, the defendant asked therctmuinstruct the jury as to the circumstances

under which an accident might be unavoidable. Tthetdid so. (While the instruction does not
appear in the record, an unavoidable accidentuallysdefined as one which occurred "without
fault on the part of either party".)

The jury returned a verdict for defendant. RIfinthen appealed to the Supreme Court of
Washington, claiming that the above rulings ofttined court were erroneous.
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Rosellini, Justice: The evidence showed that taepff fell or was thrown from her seat in the
defendant's school bus when it was driven off ilgaway into a ditch. This occurred because

the attention of the driver was diverted momeigtarirom the road when a bee flew in the
window and stung him on the neck. He ducked hisl laeal tried with his left hand to extricate

the bee from under his collar. While he was thugaged the bus veered to the left a distance of
about 75 feet.

At this point the driver raised his head and pemd what had happened. He endeavoured to
turn the bus back onto the road, but because afatieondition of the shoulder, he was unable

to do so and the bus went down into shallow dititting first to the left and then to the right

before it could be stopped. It was this motionhaf bus that caused plaintiff to fall into the aisle

There was no contention that the driver was opmgdtie bus in a negligent manner before the

bee stung him. But the plaintiff urged in the tgalrt, and now urges here, that the evidence
showed that he was negligent as a matter of Id@iling to keep the bus under control after that
incident. The testimony was that only a few secqaised between the moment of the bee sting
and the moment the driver discovered that the hdsveered across the highway. He testified

that the sting startled him and that the bee cartirto buzz under his collar after it had stung
him.

We think the trial court correctly decided thatvais for the jury to determine whether his action

in lowering his head and endeavouring with  ohand to remove the bee was instinctive, or
whether reasonable care required him to maintamral of the bus in spite of this painful
distraction.

The defendant, by his answer denied negligenceatimhatively alleged that the accident was
unavoidable.

The plaintiff does not quarrel with the instructias a correct statement of the law, but contends

first that it was inapplicable in this case becahsedefendant was negligent as a matter of law,

and second that such aninstruction shouldemiee given because it is misleading and
superfluous.

For the reason previously stated in this opini@rdéhs no merit to the first of these contentions.

As to the second, it is well established in fbrssdiction (here, meaning "this state") than
instruction on unavoidable accident is proper winenevidence shows or justifies an influence

that an unavoidable accident has occurred, asdimathas been defined.

In this case, the defendant was not negligaata matter of law. He affirmatively alleged and
introduced evidence that the accident was unavtaddbe jury could find the defendant liable

if it found that the accident was the result of dner's negligence, or it could find, as it did,

that the driver lost control of his vehicle momeityebecause of his instinctive reaction to the

sudden and unexpected attack of the bee, anhdhisacts under the circumstances were not
negligent. Implicit in this finding is a detemmaition that the accident was unavoidable in the
exercise of due care. The instruction was propdeuthe evidence.
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The judgement is affirmed. (Justices Finley, Dortivoand.Ott. concur.)

3.5.6 Albers v. Independent School District

INTERVENING CAUSATIVE FACTOR MAY ABSOLVE
SCHOOL FROM LIABILITY

ALBERS v INDEPENDENT SCHOOL DISTRICT
No. 302 of Lewis City
Supreme Court of Idaho, 1971,94 Idaho 342, 487 Pd ®36.

McFADDEN, Justice. This action was instituted byelant Ray Albers, the father of Morris
Albers, a minor, to recover damages from Indepen8ehool District No. 302 of Lewis County,
respondent, for personal injuries suffered by bisglorris. A motion for summary judgement

was made by the school district, which the triaitgranted. We affirm this judgement.

The record discloses that on December 23, 196Hgltlve Christmas holiday, Morris Albers,

with five other boys, drove to the high schogymnasium of the district with the intention of
playing an informal basketball game. Upon arriveyt found the entrance locked; however, the
custodian was working on the premises and was péesl) perhaps reluctantly, to open the door

and let the youths use the basketball court. Tiséodian went about his cleaning duties after
admitting the boys.

Morris undertook to clean the playing surface ef gymnasium, by sweeping the court with a

wide dust mop or broom for five or ten minuteshile his friends changed clothes. The boys
then engaged in warming-up activities, shootibgskets, usingtwo worn leather basketballs
which they found lying about, the equipment roonthaf gymnasium being locked.

At the time Morris was wearing standard basketffadles and slacks. He was a member of the

high school basketball team, an accomplishgl hschool athlete, and participated in several
other team sports. At least one of the other firgsbwvas a teammate of his on the basketball

team.

After warming up the boys split into two teamslgayed a "half-court” basketball game.

Morris' deposition reflects that "it was a realaciegame” from the standpoint of fouls and close

calls. Sometime into their play a shot came offlihekboard and headed out towards (the) out of
bounds line on "the east side of the gymnasium.frid@and an opposing player ran for the loose
ball. As Morris reached to pick it up the two baydlided, Morris hitting his head against his

opponent's hip. Morris fell to the. floor on hisckan a semi-conscious state. Morris suffered a

fracture in the cervical area of his spineceassitating surgical correction and prolonged
hospitalization.

Generally, schools owe a duty to supervise Haivities of their students, whether they be
engaged in curricular activities or non-requireti $thool sponsored extra-curricular activities.

Further, aschool must exercise ordinary cateeep its premises and facilities in reasonably
safe condition for the use of minors who foresegalill make use of the premises and facilities.
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On the claim that the school district breachedlitty to supervise the boys' game, the record
lacks any evidence asto how the presence otoach or teacher would have prevented the
collision of the boys chasing the rebounding basiétPhysical contact in such a situation in an
athletic contest is foreseeable and expected. g€heral rule is that participantsin an atblet
contest accept the normal physical contact of gréqular sport. Nothing in the record would

justify an exception to the rule here.

Regarding the allegation that the school distriaswegligent in allowing the youths to play on a

dirty playing surface, the deposition of MorAlbers and his statements quoted above show
there was no breach of any such duty. He had palfgaleaned the floor and stated he saw no

water spots or anything of that nature on the floor

The summary judgement of the trial court is affitm€osts to respondent.
3.5.7 Hutchison v. Toews

INJURED STUDENT WITH KNOWLEDGE OF RISK
INVOLVED IS CONTRIBUTORILY NEGLIGENT

HUTCHISON Vs TOEWS
Court of Appeals of Oregon, Department 2, 19
4 Or. App. 19,476 P. 2d 811.

LANGTRX, Judge. Plaintiff appeals from ajudgent of involuntary non-suit, entered on
motion of both defendants at the conclusion ofptlantiff s case.

Plaintiff and his friend, Phillip Brown, both 15&s old, attempted to shoot a home-made pipe
cannon which exploded, injuring plaintiff's ldsn They had made the explosive charge by
mixing potassium chlorate and powdered sugar.

Brown as plaintiff s witness testified that he e plaintiff had badgered defendant Toews,

the chemistry teacher at Phoenix High Schdok, potassium chlorate to use in fireworks
experimentation. He said they had asked Mr. Toew#he material about a dozen times. The

plaintiff said five or six times. Finally, Mr.Toews had given them some powdered potassium
chlorate, which they put in a baby food jar. A daywo later when Mr. Toews left the separate

chemical storage room unattended while he steppedhe adjoining Chemistry classroom.

Brown took, without Mr. Toews' knowledge or pernss some crystalline potassium chlorate
also stored there. Brown positively identified tbrgstalline potassium chlorate as the substance

used in the explosion. He was the one who mixednireedients. The plaintiff equivocated, first
indicating that the powdered substance was whatus@g but on cross-examination he said, "It
looked like crystal.” Brown waited approximatelyawears after the accident before he revealed

to anyone that he had taken the crystalline substand that it had caused the explosion. The

plaintiff did not reveal that he knew the crystadlisubstance had been taken until Mr. Brown s
disclosure of the true facts. The injury occdrireNovember, 1965. Plaintiff commenced his
action for damages against defendant Toews onlyrire, 1966 and filed in amended complaint

176



in August; 1967. In these complaints, plaintiffileged that defendant Toews "supplied” the
potassium chlorate to him.

The boys had purchased from a mail order firmNfichigan a pamphlet which gave 100
formulas for explosives. Together, they built tie@mon and conducted their experiments. They
admitted that they had looked at the warnings engamphlet. They had shown the pamphlet to
defendant Toews, and he had cautioned them, athdhi®in they should have supervision. He

had declined their invitation to supervise themcause of another commitment. Among other
things, the pamphlet warned, "Some of the formligasd in the booklet are very dangerous to
make. Therefore, it is strongly suggested thatihking of fireworks be left in the hands of the
experienced."”

They had previously experimented with home-madgpgwder in the cannon and in doing so

had used up all of their fuses. When they mixedpaded the charge of potassium chlorate and
powdered sugar in the cannon, they put the headpaper match into the fuse hole and tried to

light the paper end of the match in order to hawe to take cover before the explosion. When
Brown tried to light the paper match, wind imped@ad. On Brown's request, plaintiff held his

hands around the fuse hole to shield it from thedwi The charge exploded, and the closed pipe

end "peeled like a banana," Plaintiff's hands veergerely injured. The evidence is lengthy but it

is replete with statements from both of the boyd they knew the experiment conducted was
dangerous, Plaintiff testified on cross-examinatiwat he knew "That you might get burned if

you held onto it or if you stood too close to itevhit did shoot, that it might fly up or hit you in
the face.”

Plaintiff testified he knew that the pamphlet sthid formula was very powerful. In the case at
bar, the only reasonable conclusion from the exgdavas that plaintiff had knowledge of the
risk involved, and that he was contributorily ngght as a matter of law.

Affirmed.
3.5.8 George v. Breisig

TO BE HELD RESPONSIB LE FOR NEGLIGENCE, THE
INDIVIDUAL'S NEGLIGENCE ACT MUST BE THE
PROXIMATE CAUSE OF THE INJURY SUSTAINED

GEORGE v. BREISIG
Supreme Court of Kansas, 477 P.2d983 (1970).

Breisig, the defendant, operated an automobpair shop in Wichita. In early November of
1967, Roberts took his old mobile into Breisiggsage for repairs. On November 13, Roberts
asked if the car was ready, and Breisig said hedhd¢ipe repairs would be completed by the end

of the day. If they were, Breisig said, he wouldkpihe car in the parking lot of his shop, so
Roberts would pick it up that evening.
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About 7.00 p.m. Breisig finished the work and parkee car in the lot, leaving the keys in the
ignition. Soon thereafter two teenage boys @ttg) stole the car and drove it around town.
They picked up two friends during the evening aftithe car on a Wichita street over-night.

The next day one of the friends, Williamseturned to the car and, while driving negligently
struck George, the plaintiff, who suffered serioyaries.

George brought this action against Breisig, intlag that leaving the keys in the unattended
automobile constituted an act of negligencartigularly in view of the fact that the general
neighbourhood was deteriorating and that catghef the area were high. Breisig denied that

"his conduct constituted negligence; he furthetended that even if it did, this negligence was

not the proximate cause of plaintiff s injuries.

The trial court, agreeing with this contention adithat Williams act of driving the stolen car
negligently was an independent, intervening actoich Breisig had no liability. Accordingly,
the court granted Breisig's motion for a directediict and plaintiff appealed.

Schroeder, Justice: ...The appellant concedesisit@nt case is one of first impression in Kansas,
but (nevertheless) relies upon general srue tort law. The rule with which we are here
concerned is stated in Steele v. Rapp. 183 Kad,, & follows:

The rule that the causal connection between tre'actegligence

and an injury is broken by the intervention of avnendependent

and efficient intervening cause, so that the astarthout liability,

is subject to the qualification that if the intemigg cause was foreseen
or might reasonably have .been foreseen by thiesfitsr, his negligence
may be considered the proximate cause, notwithstgrlde intervening
cause.

It iswell established that before one canhéle responsible for his negligent act the ator
negligence must be the proximate cause of theyirgustained.

Negligence is not actionable unless it involesinvasion of alegally protected interest, the
violation of a right. In every instance, beforeaat is said to be negligent, there must exist g dut

to the individual complaining, and the observanicetdch would have averted or avoided the
injury.

Breisig may have owed a duty to Roberts, who owthedautomobile in question, not to leave

his automobile on the premises unattended, unlqekitkl the keys in the ignition. But Breisig's
conduct was not a wrong and did not result in adhteof duty owing to the appellant merely
because it may have been breach of duty owing teeRe.

In view of the great weight of authority in otherigdiction holding that as a matter of law the

duty of one who leaves his keys in an unattendédtieedoes not extend to a plaintiff injured in
an accident with the converter of the car, andhénabsence of further evidence that in this case

the duty should be so extended, we hold that thkcwourt did not err in granting its judgement
notwithstanding the verdict.
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Under the foregoing authorities, which we find tme persuasive, the act of Breisigin leaving
Roberts' automobile on his property unattendedyakeld and with the keys in the ignition, did

not constitute a violation of any duty owed by Bigito the appellant as a matter of law. The

fact that the appellant was injured as a resuth@fegligent driving by a thief or his successor

was not a reasonably foreseeable consequence isiggeonduct. Breisig's duty simply did not

extend to the appellant.

Assuming it was negligent for Breisig to leave kags in Roberts' car on his property unlocked

and unattended, the issue is not whether it wasémable that Roberts' vehicle would be stolen
as the appellant urges in his brief; rather, tlogiry is whether the independent intervening act

of negligence committed by Williams, the succegsqossession to the thieves, in driving the

stolen vehicle (a day after the theft) was reaslyrfalbeseeable.

Under the weight of authority such an indemend intervening act of negligence is not
foreseeable as a matter of law, thereby renderiagsig's act of negligence to be a remote cause
and the intervening act of negligence of Willato be the direct and proximate cause of the
injury sustained by the appellant.

4.0 CONCLUSION

In all school activities, the teachers ouglat ¢xercise care and diligence in order to avoid
incidents of negligence.

5.0 SUMMARY

In this unit, you learnt that the school seftiras the potentials of dangers around concept of
negligence and school administration. Elementispgaof of negligence and defences in
negligence were also discussed. Some case lamegbfence were reviewed and discussed to
show the consequences of negligence.

6.0 TUTOR MARKED ASSIGNM ENT

1 What are the elements a plaintiff (a student sngaseguardian) must prove in an action
of negligence against a teacher or a school head?

2. Explain the following:
@) Reasonable man
(b) Duty of care
(© Proximate cause
(d) Immunity.
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1.0 INTRODUC TION

The law of tort is of great importance becausés designed to protect individual and
organisations such as educational establishmeintsn civil wrongs other than breach of
contract.  An understanding and knowledge oftutaus liability is particularly important in
education law and to teachers and other educatiimiats, because most of the cases resulting

from school activities belong to the category eflaction.

2.0 OBJECTIVES
At the end of this unit, you should be able to:

» define the meaning of tort;

e distinguish tort from crime and contract;
» explain the principle of vicarious liability;
» classify tort;

» cite relevant case laws in tort.

182



3.0 MAIN CONTENT
3.1 Concept of Tort

The law of tort is of great importance because dasigned to protect individuals and
organisations such as educational establishmemtsdivil wrongs other than breach of contract.

3.1.1 Meaning and Nature of Tort

A tort, in law, refers to "a civil wrong", otherdh breach of contract, and crime for which an
injured person can bring civil actions in courtrécover damages against those who committed
them. The civil wrong must, however, be legal eatthan moral. Tort is distinguishable from
crime and contract.

3.1.2 Tort and Crime Distinguished

A crime and a tort are similar, and unless caexescised, one might be confused with the other.
A tort is a civil wrong an interference with prieatights. In a civil action, the injured party sues

(initiates and maintains the civil action) the wgdoer (tortfeasor) in a civil court for the
purpose of obtaining compensation in the form oheatary damages for the injury suffered. A
crime, on the other hand, is an offence againssaélvereign authority. It may involve harm to a

person or the property of another or may be onlpkation of statutory prohibition (Smith and

others, 1984). In a criminal case, it is the gowent (local, state or federal) that prosecutes, not
to compensate the injured person but rather tosputhie offender in order to protect the public

from further wrongful acts. Usually, the punishmtakes the form of a fine or imprisonment or

both.

It is quite possible for the same act committedilperson to constitute both a tort (civil wrong)

and a crime. As Frank (1975, p.184) points outhigs case the wrongdoer will be punished and

in addition will haveto pay damages. An asmlintort may be brought in such a case,

irrespective of whether a criminal prosecution aig® been initiated. Smith and others (1984)

provide us with a good example of the same eehstituting both atort and a crime
unjustifiably confining another person within fixedundaries is the tort of fake imprisonment

and a crime of kidnapping".

3.1.3 Tort Distinguished from Contract

A tort is a civil wrong independent of a contra&tcontract is a legally binding agreement, i.e.,

an agreement imposing rights and obligations orp#rges and enforced by the courts of law.
Redmond and others (1979) point out that thghtr to suein a contract depends not on the
plaintiffs being injured, but on the existendea@ontract between himself and the defendant.
The rights and duties involved in the agreemeng davised by the parties concerned and not

fixed by the law. They added that "a person whuoisa party to a contract cannot sue for breach

of it, even if he/she suffers injury as a direculé’ (p. 184). Finally, Rogers (1979) observeg tha
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while tort aims principally at the prevention omgpensation of harms, the "core" of contract is
the idea of enforcing certain promises.
3.1.4 Vicarious Liability

One basic rule in tort law is that "he who actstigh another, acts for himself . That is to say
that a person may be liable for a civil wrong aoly when he himself committed it, but also
when he has authorized another person to comunit liis behalf (Frank. 1975). As Redmond
and his colleagues put it, "a person who authotize€ommission of a tort by another is liable
in damages just as if he himself had committeddht (p. 197). Liability so arising is referred
to as vicarious liability. Thus, this rule geneyallarises from a contract of service between the
employer (Master) and the employee (servant).

The principle of vicarious liability implies thait isthe Master's responsibility for torts
committed by his servants. A master is respoasibthis way not only where he expressly
authorized a servant to commit a civil wrong, dabavhere he has not given express authority
to the servant but the servant committed treng (civil or criminal) in the course of his
employment. This is why in most school law casesliving wrongs committed by a teacher or a
principal or headmaster, the wrongdoer and tipecqpiate schools board, and sometimes
including the Ministry of Education, are often jethin the suit as co-defendants.

A number of education law cases embodying the pi@of Vicarious liability has been decided
by courts in Nigeria. Two of such cases are Nwankwéjaegbu, and Magdaline Dappa v. Nte.

In Magdaline Dappa v. Nte (1985), Magdalinegirh from Opobo, was a student of Opobo
Secondary School -a Rivers State Government-odicedol and controlled by the State
Ministry of Education. While in School, Magdadi got married and became pregnant shortly
before her W.A.E.C. Examination. Going by theinistry of Education's regulation, she was
prevented by a teacher Mr, Nte, from writing heairaination. She 'later took an action against

Mr. Nte. The presiding High Court judge, isrdissingthe case, held that both the school
teacher and the principal were agents of the RiS&ate Ministry of Education and therefore the

right person to sue for claims was the Rivers Stteernment (Ministry of Education) and not

the teacher or principal.

It should be pointed out here that it is not alweng any employee can hide under the cloak of

"his employer's responsibility for torts committeyl his employee”. If a teacher does something

which heisnot employedto do at all or $fiely prohibitedto do, heisnot acting time
course of his employment. In such a situationghiployer may not be held responsible for his

tortuous acts. In other words, unless the wisbone falls  within the course of the servant's
employment, the master is not liable. For instanuest state education laws prohibit teachers

from administering corporal punishment on studestsept the principal or his delegatee. If a

teacher, unauthorized, administers the cane, twsirng serious injury to a student, and if sued,

he may wholly be responsible for the damages. Bssitis employers (the Schools Board) may
as well discipline him appropriately for violagithe Board's regulation forbidding teachers to
administer corporal punishment.
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It is often difficult to decide whether a dutt is oris not within the course of scope of
employment. Rogers (1979), referring to the caddagh V. Moores (1949), attempted to define
what constitutes "Scope of employment”. He wrote:

A wrong falls within the scope of employment ifstexpressly

or impliedly authorized by the master or is an uhatized

manner of doing something which is authorized arasessarily

incidental to something which the servant is emgtbto do.

The definition provided by Rogers implies that thuestion of what acts fall within a person's
scope of employment is ultimately one of factbéadecided in the light of general principles
and the facts of the case.

Another case that hasto do with the questidn tlee scope of employment (and vicarious
liability) in education in Nigeria is that oElizabeth Aliri v. John Ekeogu; the Directasf
Schools, Imo State; and the Imo State Schools Mamagt Board (1987). One of the issues in
this case was whether the first applicant/defenddntJohn Ekeogu, acting in the execution of

his duty as a teacher when he sent the respongplitént (Elizabeth Aliri) and co-pupils in his

class to watch the beating of a thief by irate pyho had taken the law into their own hands.

The pupils were there when the bell rang fenth to resume classes. All of them, including
Elizabeth, began to run back to the school. As these doing so the teacher, Ekeogu, took a
cane and began to flogthe pupils. In the gsede landed the cane on the left eye ofe litt
Elizabeth, injuring or causing permanent disfigueatrto her left eye.

Among others, the judge in his considered opinield that the applicant (John Ekeogu) acted
outside his official duty as teacher when he sdimaketh Aliri and other pupils out of his class
to watch the commission of assault on a thief@dlen produce depot.

3.2 Classes of Tort

One generally accepted method of classifying ewdngs recognized as torts is according to the
nature of the wrongdoer's conduct. Using thassfication scheme, two main classes of tort
have emerged, namely, intentional and unintentitorés.

Intentional Torts

Intentional tort, asthe name implied, entarsgeeding intentionally to act in away which
invades the rights of another. According to Aleder (1980), it may result from intended act
whether accomplished by enmity, antagonism, cimlsness or no more than a good-natured,
practical joke" (p. 690). Alexander added thatriéaloes not know with substantial certainty the

result of his act and injury results, then it i¢ ao intentional tort but negligence instead.

Intentional interference can take various forms:
(@) trespass to the person,

(b) infliction of mental or emotional stress,
(c) defamation,
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(d) invasion of privacy,
(e) intentional harm to property. (Peretomod&2)9

Trespass to the Person

Trespass, in its old or biblical use, simply mearis/rong”. The Bible, for instance, in Matthew

6:9-12 (The Lord's Prayer), states "And forgiveous trespasses (wrongs or sins) as we forgive

them that trespass (sin or wrong) against us'tsloriginal legal meaning, trespass also' implies

no more than a "wrong". When the term is used gi&dns not only direct interference with the

person, but also with goods orland of angthalthough in common speech today, the word
trespass usually refers to unauthorized entrysotaeone else's land.

Trespass is an ancient legal concept, and smmms of trespassto the person are still both
crimes and torts, assault and battery, for examipispass to the person comprises three main
forms, namely: &) assault (b) battery and (c) false imprisonmentOf these three types, battery
is the only one involving physical contact with ithgired person's body.

Assault: This is an intentional tort committed without arfprm of physical "touching" taking
place. In a strictly legal sense, an assault isvamt act or attempt, offer or threat to apply &rc

or do violence to anotherin such a manneras cause himto bein apprehension of an
immediate danger or bodily injury. It must be etdied that the defendant who made the threat
to use force had the apparent present ability ézabe his threat. Examples of assaults include
waving a dagger threatening to cut someone thredglst within arm's length; it may not be an
assault if the parties are some hundred metres, ggamting an unloaded gun at a person, which
the complainant reasonably believed to be loadddl@ught he might pull the trigger and was
therefore apprehensive of imminent harm. Appreluens measured from the point of view of a
reasonable person.

An essential element of assault isthat #rsgn in danger of immediate bodily harm has
knowledge of the danger and is apprehensive ahitsinent threat to his safety. For example, X

aims aloaded gun at Y s backbut issubdyeddbefore Y becomes aware of the danger;
therefore X has not committed an assault upon Yit(Samd others, 1984).

Battery: This refersto the actual physical contacat thusually, but not always, follows an
assault. It has been defined as the intentionghiog of another person without consent or legal
justification. The harm may range from permanesfigiirement to merely removing a person's

hat without permission or grabbing a plate of fdin one s hand in anger (Hoeber and others,
1982). Smith and his colleagues point out that llgadintact may be accomplished by the use of
objects, such as A throwing a rock at B with themmion of hitting him. If the rock hits B or any

other person, A has committed battery. Batterytesnocombined with assault in tort actions and

is a crime as well as a tort.

Rogers (1980) provides us with a number of irsttang events to illustrate and clarify the
similarities and differences between assault arigttya He wrote:

To throw water at a person is an assault but ifgnops fall
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upon him it is a battery; riding a horse or bicyatea person

is an assault but riding it against him is a bgttBulling

away a chair as a practical joke, from one whd@uato sit

on it is probably an assault until he reaches it fWhen he
comes in contact with the floor, it is a battery dAssault will

still have been committed even if the actual bloreated at the
person has been intercepted or prevented by aghmgbn, (If the
blow actually lands on the person, battery has loeemmitted)
(P. 52).

Furthermore; William Prosser points out that i# battery to injure a manin his sleep, even
though he does not discover the injury until latdnile it is an assault to shoot at him while he is
awake, and frighten but miss him. Alexander (198®&90) states that if a wrongdoer "swings a

bottle intending to strike the plaintiff, and thiaiptiff sees the movement and is apprehensive

for his own safety, thereis assault and if attack is consummated and the blow is actually

landed. Both assault and battery are present".

In school law, most cases that have to do wibpass to the person come, under assault and
battery. Teachers are often accused and somefibmed guilty of assault and battery for
administering corporal punishment that isimmatks leading to inflicting some permanent

injury to the student, or cruel, 'brutal, excessiveadministered in anger. This is why teachers

and principals should be reasonable in the chaséiseof students. The advice is that a teacher
should not administer the cane in anger, otherhwsmay cause serious harm to the student; this
should lead to litigation and the teacher may henéoguilty of the offence of assault and battery.

The case of Nwankwo v. Ajaegbuis avery gomskomf trespassto the person of ateacher
subjected to assault and battery committed mitab and humiliating manner. The case of
Elizabeth Aliri v. John Ekeogu and 2 others, inathihe first defendant, Mr. Ekeogu, a teacher,
caned a pupil occasioning injury to her eye, wassittered one of assault and battery. Similarly,

in Fadahunsi Kokori v. A. 1. Ukhure and StBard of Education, Benin City, the first
defendant, ateacher, injured a student makimg lose one of his eyes in the process of
administering corporal punishment. The teacherahasged for tort liability. The court ruled in
favour of the student and he was awarded N20,00@sages. '

Besides the cases cited in Nigeria, there are akwksuch cases of assault and battery against
teachers in the United States. For instance, wlébut very interesting case, Gardner v. State
(1853), cited in Kern Alexander (1980, p. 691), toart said that a teacher was not justified in
beating a student so severely as to wear out twpsybealing two blows on the head with the
fist and kicking the student in the face, becawselrsspelled a word and refused to try again.
Furthermore, a teacher who allegedly struck adiftgear-old student several times on the face

while ordering students back to their seatsaafiootball game was foundto have used
unreasonable force. That court therefore fouedehcher guilty of violating a city ordinance
prohibiting fighting in a public place (City of Mamb v. Gould, 104 Ill, 1969). Similarly, in

Frank v. \Orleans Parish School Board (1967), ssigly education teacher charged of assault

and battery because of extreme conduct, was foullty gf using unreasonable force. In trying
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to remove the pupil from the basketball court,téecher shook the boy several times, lifted and
dropped him on the floor and the pupil broke an.arm

In Britain, teachers have also been charged withfamnd guilty of assault and battery in the

process of administering punishment (unreasonablespment) on pupils. Barrel and Partington
(1985) reported several of such cases, two of waietpresented below. In 1964, the Principal

(Male) of a Grammar School and the Senior Misti@leaded guilty for assaulting two girl
pupils, aged 17and 18, and were fined. Theshment was administered after the girls had
been caught kissing and cuddling a sixth form bay @another youth in the School's green room.

The two members of staff spanked the girls on thaie buttocks with a hairbrush. Two days

later one girl had 72 and the other 33 squarieas of bruising. In her defence the Senior
Mistress pleaded that she hadto take ordens fine@ Headmaster, otherwise she would
undermine his authority. This plea was rejectedheyCourt.

In the second case, aboy died after being bedig a school-master with a thick stick and a
skipping rope secretly in the night for two andfhedurs. The Lord Chief Justice said:

If it (corporal punishment) be-administered for gratification of
passion or rage, or if it be immoderate or excessivts nature or
degree, or if it be protracted beyond the childwer of endurance,
or with an instrument unsuited to the purpose aiduated to
produce danger of life or limb; in all such cased d evil
consequences ensue, the person inflicting it isvarable to the law
and if death ensue it will be manslaughter.

In this case, "the jury did convict of mamgjhter. The fact that the father had authorized
punishment was irrelevant as he did not, and ne ‘t@m authorize excessive punishment”.

Criteria used to | dentify Excessive Punishment

The lessons learned from the cases on chargesailaand battery against teachers resulting

from the unreasonable administration of corporalighiment cited in Nigeria, the United States
and Great Britain, should guide school heads amchirs toward a more reasonable and prudent
administration of punishment on students. What ttutes excessive punishment is a matter for
the courts to decide. However, criteria often usgthe courts include:

(2) Proper and suitable weapon;

(2) Part of the person to which it is applied;

(3) Manner and extent of chastisement;

4) Age of the pupil;

(5) Sex of the pupil;

(6) Nature and gravity of the offence;

(7) Temper and deportment of the teacher & tithe of administering the punishment
(Cooper v. Junkin, 1853); and

(8) History of pupil's previous conduct (Alexand®80, p. 692).
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Self Assessment Exercise 3.1:

(@) Define tort.
(b) Distinguish between tort and crime.
(c) Distinguish between tort and contract.

3.3 Defenses to Assault and Battery

In an action for assault and/or battery, thexe two most common defence available to the
defendant, namely: (a) "Consent" and (b) "Privilegeretomode, 1992).

3.3.1 Consent

The Latin phrasgolenti non fit injuria, implies that consent negates legal injury. Tlaenpiffs

consent may be expressed in words or implied frondact. Obviously, a person who engages

in athletic competitions such as Soccer, Boxingesling, Basketball, Baseball, etc. is assumed

to consent to the physical contact normally assediwith the sport. Closely related to the plea

of consent isnevitableaccident, such as physical collision, that is oftessariated with such
sports.

3.3.2 Privilege

In certain circumstances, a person's intentiotmiching of another without consent may be

excused or socially justified. The most commonifgge asserted is self-defence, which allows

one to use reasonable force to prevent persona, lsaich as in self-defence or in the removal of

an intruder from one's home (Howell and others 81$mith and others, 1984). The degree of

force must be no more than is reasonably ©acgs in the circumstances. In other words, the
privilege is limited to the use of force whidasonably appearsto be necessary to protect

against the threatened injury. A landowner, fomegke, has no right to shoot someone (e.g., a

student or teacher) who is simply trespassiranughis property (Howeli and others, p. 133).

Deadly force may be used, however, only when tiendiant has reason to believe that he or she

is threatened with a death or serious physical harm

False | mprisonment

False imprisonment, also sometimes referred talas arrest, is the third form of trespass to the

person and is connected with the right to freedbmavement. It is another form of intentional

tort. The tort of false imprisonment is defined geily as intentionally causing the confinement

of another without consent or legal justificatiolt is the total deprivation of the freedowf
movement of another for any period, howevertshavithout lawful justification. The general

rule is that an unauthorized person cannot ietar physically restrain the movements of

another. Restraint, according to Redmond and o(i&9, p. 207), may be "'physical” (e.g., a

locked room), or "practical" (e.g., where X isr@unded by threatening persons), or force or
threat of force directed at one's person or tmeaber of one's immediate family orto one's
property, or refusal to release a person from oemfient when there is a duty to do so.
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In order to avoid liability in a case of false inrgugnment, the defendant must prove that he had
reasonable grounds to believe the plaintiff coredith crime or suspected that the plaintiff was

about to commit an arrestable offence. Secondlyn&g avoid liability by proving the plaintiff
consented to have his movement restricted by thendant.

If false imprisonment refers to the total restrahanother's freedom of movement by force or
show of authority, then ordinarily detention a®enf of punishment in schools is a form of false
imprisonment. However, cases resulting from m&e of studentsin schools are rare. This
could be due to the fact that this type of tortrias applicable to the situation where a teacher

confines a pupil in his classroom since a teacheharged with the responsibility of overseeing

pupils' activities in the school setting and ishauized to confine a pupil, if necessary, in order
to discipline him or her" (Alexander, 1980, p. 693Remember that the general rule governing

false imprisonment is that "an unauthorizedrspn cannot detain or physically restrain the
movement of another”.

However, to avoid litigation and possibly befognd guilty of false imprisonment, teachers
should be aware of any rules and regulationshaf schools' board with regard to the use of
detention as a method of disciplining student®here detention is permitted as a form of
punishment, it must be proper and reasonable becausasonable detention may lead to a suit

and claims of damages for false imprisonment (9@ &hd Or. v. the Governors of Halleybury
College and Others (188) 4 T.L.R. 623). By reastarass we mean that any time detention is to

be used, such factors as "the age of the childyahare of the offence, the distance and quality
of the travel facilities between the school aodhe, traffic and other dangers, and the child's
ability to undertake the journey in question algmalist be taken into consideration (Barrell and
Partinton, 1985).

When we say that cases resulting from detentigtumfents in schools are rare, it does not mean
they are non-existent. For example, Aneke (1987 38) provides us with aninstance of a
successful case of false imprisonment againstcéeavho detained a pupil. According to him,

a teacher, many years ago, was demanding feeshiopupils and when the mother of one of

his pupils came to take home her child, the teactfased and detained the child, demanding

that the fees be first paid. The mother brought@ion in false imprisonment on behalf of her
child. The court heldthat the fact that théd did not know anything, and could not have
known of the imprisonment, was immaterial, and tawarded damages against the teacher.

I nfliction of Mental Distress

The tort of mental distress has to do with intenfexe with the mind. It is defined as intentionally

or recklessly causing severe mental sufferingamother by means of extreme or outrageous
conduct orlanguage. While it is difficult tprove mental suffering resulting from outrageous
language, courts have held that where an achalious, there may be recovery for mental
anguish, even though no physical injury rssulHowever, cases involving actions for mental
anguish and suffering are easier to prove if thetemal distress has produced some visible or
identifiable physical harm (Alexander, 1980).
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Sometimes, board members, supervisors, teaohemchool heads resortto unguarded verbal
abuse of a student before a whole class or sclsgehably. In some cases such reckless abuse

involves outrageous language. If such "insuksutt in the student developing hatred for and

refusing any form of schooling, the parents cangdghe teacher to court for the tort of mental

anguish to their child or ward. And if it can béaddished that the teacher's reckless verbal abuse

or language is responsible for the child's reftsaindertake any form of normal schooling, the

teacher may be found guilty of this tort by thetewf law.

The importance of a knowledge of the tort of medtisiress to teacher and education officials is

to enable them understand that it is not only cajgounishment or physical abuse of a student

that haslegal implications, but also verkabuse of a pupil involving outrageous language.
Teacher, therefore, should be mindful of the lagguhey use when scolding students.

The principle of mental anguish is vividly illustea by the case of Johnson v. Sampson (1926).

In that case, two school board members (on anfigat®n) took a female student to a separate
room for questioning. They accused the studeht unchastity and threatened her with reform
school if she did not confess. The girl denieddharge. She was so upset that she alleged great

mental anguish and nervous shock which seriouglyp@nmanently impaired her health, in the

suit brought by her guardian for assault and fangér. The girl convinced the court that she was

right. The court pointed out that the board membarsexceeded their right to use privilege as a

defence and as a result had made themselves éiahelividuals. The court said:

If the accusation was false and without justificatithere was
an invasion of the plaintiff's legal right to becsee in her
reputation for Virtue, and if, in consequence tbérehe was
injured in the manner alleged, there may be a regpand an
action for slander is not her only remedy.

Hoeber and his colleagues also reported on twaaataing to the tort of mental distress. They
pointed out that a person had been held liabléalsely telling a woman that her husband was
seriously injured and was in hospital, thus aagighe woman to suffer emotional trauma and
physical injury. The persons involved in: this caseald be teachers. Finally, they opined that a
defendant who inflicts a serious beating on tla@operson may be liable to a member of the
person's family who is present and suffers emolidiséress.

Self Assessment Exercise 3.2:

€)) Briefly explain the principle of vicarious hidity.

(b) Why is it important for teachers, school adstiators and education officials to have
some knowledge of this rule?

3.4 Case Laws

Some of the cited case laws and their facts orbioReretomode (1992) are as discussed below:
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3.4.1 Nwankwo vs. Ajaegbu

TRESPASS TO THE PERSON ASSAULT COMMITTED IN BRUTAL AND
HUMILIATING MANNER AND THE APPLICATION OF THE PRINCIPLE OF
VICARIOUS LIABILITY

NWANKWO Vs. AJAEGBU

High Court, Civil Division, Imo State
(Ukattah, J.) 6/11/78.

Source: The Law Reports of Nigeria (1978) 2 LRN, pp. 23B62

Damages Exemplary damages Trespass to tberpe Assault committed in brutal and
humiliating manner.

FACTS: The plaintiff has claimed N10,000 from the defamidas general damages for assault
and battery.

The plaintiff is a school teacher of elementarydbhe Constitution Crescent Primary School,

Aba. On Thursday, 240ctober, 1974, the plaintiff had directed his slpapils to undertake

general cleaning of their classroom after schdwlurs on Friday, 25 October, 1974. On
Monday, 28 October, 1974, the plaintiff received a reportiirthe class prefect of elementary

5E, Thomas Okorie that Clement Ajaegbu, a sonetigfendant and a pupil of the plaintiff, had

not taken part in the classroom cleaning. He lehliaken away by Monday, the defendant s
driver, in the defendant s car when his claseswaere carrying out the assignment given to
them by the plaintiff.

As a result of what he was told about Clementpla@tiff took Clement to the headmaster of

the school, Mr. T.E. Owangwa. Thomas Okorie, fhsxprefect, went with the plaintiff and
Clement to the headmaster s office. Before thedimaster, Clement admitted that he did not
take part in the classroom cleaning along wish lclassmates. He also asserted that the
defendant had instructed his driver Monday to lgathe plaintiff should the plaintiff punish

him for not taking part in the classroom cleanisglaected by the plaintiff.

The headmaster, as a result of what he heard $eme@t to invite the defendant to see him.

Sometime later (in that day) the defendant, higwWonday and Clement (the son) and his wife

went to the headmaster s office. But Monday aadapnother son of the defendant who was also

a pupil of the school went towards the plaintiflassroom and slapped the plaintiff who was

then sittingon achairin the classroom. HBn held the plaintiff and dragged him to the
veranda of the classroom to the full view of schadoldren who were playing outside and his

fellow teachers.  The assault by Monday ore tplaintiff continued on the veranda while the
defendant and his wife were standing in frorit tbe headmaster s office and were watching
Monday beating up the plaintiff.
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The headmaster of the school was alerted; he wehetscene and tried to stop the assault but
failed. He then ordered Mr. C.B. Edom, anothechea, to carry Monday to the headmaster s

office. The headmaster and his assistant weniraiteéd the Secretary of the Divisional School
Management Board, Mrs. Emeruem, to drive to theaich In the presence of the plaintiff, the

defendant, the defendant s wife and Monday, MEsneruem was told all that had happened.
Mrs. Emeruem wanted to end the matter by askingddgrio apologise to the plaintiff but the
defendant ordered Monday not to do so. When Mouwyot apologise, Mrs. Emeruem left in
anger. She later wrote a letter to the defendaahthes wife. The defendant replied in a letter

dated 31 October, 1974.

The plaintiff sustained serious injuries by theaadtsand on the same day,"Z8ctober, 1974,

the plaintiff was treated at the Aba General HadpitThe matter was reported to the Aba Police.

The police conducted their investigation, but caudd arrest the driver as he could not be traced
and thus did not bring criminal proceedings agfaithe defendant or the driver.  The plaintiff
sued the defendant for damages for assault anelpattimmitted by the driver in the course of

his employment.

HELD:

1. The action was not caught by the rule thetiere the plaintiff s case disclosed felony the
action should be stayed until there had been putisecfor the felony, because the plaintiff
had reported the assault to the police whose dtityas to prosecute, and the fact that the
defendant and his driver had not been prosecutschaiathe plaintiff s fault.

2. The plaintiff was assaulted in a brutal and Hiatnng manner, in front of his pupils, while
the defendant stood by and watched the assaulslaniployee and did nothing to prevent or
stop it; accordingly, the court should take tlaggravating circumstances into account in
assessing the award of damages.

Accordingly, the defendant was asked to paythégplaintiff the sum of N6,500.00 as general
damages for assault and battery.

Judgement for the plaintiff with costs.

One important point of interest made by thagpiin this case, besides the legal lessonbeo
learned from it, is his observation that:

In these days when society is very much concerntdtine
Falling standard of discipline in schools, it wolle very
unbecoming of any parent or guardian to give hiklar
ward the impression that a teacher is a person evbiaiers
may not be obeyed or that he is a person who cattédeked,
insulted, assaulted, disgraced or humiliated dtamil
without adverse consequences (p. 238).
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3.4.2 Magdaline Dapa vs. NTE

STUDENT REFUSED TO WRITE WAEC EXAMINATIONS
DULY REGISTERED FOR ON GROUND OF PREGNANCY

MAGDALINE DAPPA Vs. NTE
(Bori High Court. Presiding Judge: Mr Justicelchokwu)
March 12th, 1985.

FACTS: A girl from Opobo called Magdaline Dappa was alstit of Opobo Secondary School.
The school is controlled by the Ministry of Educati

While Magdaline was in school, she was marriedtzgidg cared for by Mr. Dappa but she was

still using her parents name as her surnamegdilme became pregnant shortly before her
WAEC Examination, and by the Ministry's regulatio she was refused writing her WAEC
Examination.

She later took an action against the school magiete, who prevented her from writing the
examinations.

RULING:

1. Since the evidence showed that all the monpesd on Magdaline, was paid by her
husband, Mr. Dappa, it was Mr. Dappa who was ewtitb a court action as monies spent
on Magdaline belonged to him and not her.

2. In the record of the school, Magdaline bore the mairher guardian. The court therefore
considered that there was a contract between tleokand the girl's parent. Since the
girl Magdaline was not a party to the contract, stxld not sue on it.

3. Concerning monies spent on education, the cdweld that neither Magdaline nor her
parents could recover it since Magdaline has reckivition before her dismissal. The
same applied to money spent on food and textbooks.

4. That both the school, teacher and principal agents of the Rivers State Ministry of
Education. This fact was known to Magdaline, hesltand and parents and therefore the
right person to sue for claims was the governmadtret the school master or principal.

S. By the various education law of the former Easteigeria and the River State, schools

are invested with the authority to impose disciplon students. In view of all the above
the court therefore dismissed the case.
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3.4.3 Elizabeth Aliri vs. John Ekeogu & Ors

CORPORAL PUNISHMENT ASSAULT AND BATTERYAND NEGLIGEN CE:
A TEACHER WHO COMMITS A FELONIOUS ACT CANNOT TAKE C OVER
UNDER THE PUBLIC OFFICERS PROTECTION LAW

ELIZABETH ALIRI (Suing by her friend) BENADETH AL1IR 1

(Platntiff/Respondent )
Vs.
1. JOHN EKEOGU) Defendant/Applicant
2. THE DIRECTOR OFSCHOOLS

IMO STATE . Defendant
3. THE STATE SCHOOLS MGT BOARD "

Owerri (J. Ogu Ujoaawu) 16/11/89 Suit No. HOW/20@&7.

FACTS. The plaintifffrespondent was a primary five pupf Community Primary School,
Ohekelem, Imo State and the applicant/defendanhésat the said school and the teacher of the
plaintiff/respondent. On"2December, 1985, a thief was caught in a palmumediepot near
Community Primary School Ohekelem where the apptieas a teacher and the respondent was
one of his class pupils. The thief was being beafehy irate members of the public.

The applicant instructed his class pupils inclgdime plaintiff (i.e., the respondent) to go and
see how thieves are treated so as to learn a l#ssm@irom”. The class pupils obeyed and went
to the said depot. Soon after the bell rang forptngil to resume classes. All of them including

the respondent began to run back to the schoahéyswere doing so, the applicant picked a
cane and began to flog the pupils. In the procasddd the cane on the left eye of the respondent
injuring the left eye. He abandoned her whilewis crying out in pain and anguish. Another
pupil, Naozi Nweke, acted as a good Samaritan aoklthe respondent home on motorbike for
treatment of her injured left eye. The respondesit the eye in spite of treatment given to her.
The applicant/defendant admitted the above facts.

In her writ of summons filed on 20/7/87 (about 18nths, 2 weeks and 4 days after the injury
occurred) the respondent claimed against theagopl 2° and 3 defendants jointly and

severally the sum of N100,000.00 (One Hundredu$shad Naira) being special and general
damages for assault and battery and negligent¢keairon the 2 day of December, 1985, thé 1

defendant who is a servant of, and under the coateh employment of the"defendants, as a
teacher at the Community Primary School, Oherkel Ngor Okpala within jurisdiction which
resulted in the loss of her left eye .

The T defendant/applicant filed a motion on notice oh Agril, 1988, praying the Honourable
Court for an order dismissing the plaintiff/respentls suit on the grounds of law to wit:

That the action instituted by the plaintiff/respentagainst the*l
defendant/applicant is a nullity as it is statdyotime-barred under
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Section 2 of the Public Officers Protection Law &8, Laws of
Eastern Nigeria, 1963 as applicable to Imo State.

The applicant who is a public servant by virtudnisfbeing employed as a teacher with the Imo
State Schools Management Board was seeking tprdbected in his actions by the Public
Officers Protection Law 106 Section 2 which prowde follows:

(2) Where any action prosecution, or other proceedirmpmmenced
against any person for any act done in pursuanegeaxution or
intended execution of any law or of any public datyauthority,
or in respect of any alleged neglect of defauthmexecution of
any such law, duty or authority, the following pigiens shall have
effect:

(a) The action, prosecution, or proceeding shallircr be
instituted unless it is commenced within 3 montastrafter
the act, neglect or default complained of, or isecaf a
continuance of damage or injury, within three mantlxt
after the ceasing thereof .

Thelssueor Question:

Was the applicant acting in the execution of hity@s a teacher when he sent the respondent
and co-pupils in his class to watch the beating tifief by irate public who had taken the law
into their own hands?

Was there any lesson for the respondent and othmisgo learn from the mob action of beating

a thief? If yes, was the lesson beneficial or dadrital to the fledglings including the respondent
who then was eleven vyears old? The judge icdnsidered opinion, in answer to the first
question stated that the applicant acted outsglefficial duty as ateacher when he sent the
respondent and other pupils out from his clas®torgtheir own outside the school compound to
watch the commission of assault on a thief at mgabduce depot. To the second question, he
stated: my answer is that there was a lesson o k4 that lesson was that the pupils could take
the law into their own hands without recourseappropriate authority.  Such alesson was
detrimental to the moral upbringing of the fledgn This answers the third question.

It is admitted that the applicant caused thpordent grievous harm by injuring or causing
permanent disfigurement to her left eye with a cai&ievous harm is a felony punishable with
imprisonment for life under Section 332 (a) of @xminal Code Cap 30. Assuming that the
applicant has authority to flog the respondent sughority does not extent to inflicting grievous

harm on the respondent as to cause her permarneant io her left eye. The applicant acted in
excess and outside his authority and engaged nn@r@l act when he hit the left eye of the
respondent with a cane causing her permanent injury
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HELD:

For the reasons given and satisfied that the agpmlicommitted a felonious act, the judge held
that the applicant though a public officer, caniaée cover under the Public Officers Protection
Law Cap 106. Consequently, the judge orderedppécant, John Ekeogu, to file his statement

of defence to his action within 21 days of hismgliCosts N100.00.

But John Ekeogu appealed instead and the coudpmbeal confirmed the ruling of the lower
court. To better understand the reasoning of thet@nd the legal issues involved in this case,
the judgement of the Court of Appeal is summaried provided below.

3.4.4 John Ekeogu vs. Elizabeth Aliri

SCOPE OF EMPLOYMENT CORPORAL PUNISHMENT
ASSAULT, BATTERY AND NEGLIGENC E

JOHN EKEOGU
Vs.
ELIZABETH ALIRI
(Suing by her next friend, BENADETH ALIRI)

(Court of Appeal, Port Harcourt Division, Wednesday 22° November, 1989)
CA/E/283/88

This is an appeal by John Ekeogu against the ratinggoagwu J. of the High Court of Owerri
Judicial Division in Imo State delivered on"IMdovember, 1988.

| SSUE: Whether the appellant s act of flogging the respomch the manner admitted by
the appellant on the statement of claim was ad@at in pursuance or execution
or intended execution of any law or of any publitydor authority.

FACTS:

The respondent, as plaintiff in the High Courtmiol State, Owerri sued the appellant as well as
the Director of Schools, Imo State and the Stat®8ls Management Board claiming N4,000.00

as special damages for medical bills paid by tepardent s mother and N96,000.00 as general
damages for assault, battery and negligence whigsulted in the permanent loss of the
respondent s left eye.

The respondent filed her statement of claim dh@¢tober, 1987 wherein she averred that the
appellant without any justification hit her lefteewith a cane causing her permanent injury. The

first defendant, who is the present appellantdfdemotion on notice on 12pril, 1988 under

Order 29 Rules 1 and 3 of the High Court Ruleskdistern Nigeria applicable to Imo State
praying the court for an order dismissing the euigrounds of law to wit:

That the action instituted by the plaintiff/respentagainst the first
defendant/appellant is a nullity as it is statuyaime-barred under
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Section 2 of the Public Officers Protection Law Q&6 Laws of
Eastern Nigeria 1963 as applicable to Imo State.

After hearing argument from counsel for both pattitee trial Judge pursuant to Order 29 Rule 3
of the High Court rules aforesaid held that thpedlant was not protected by Public Officers
Protection Law and ordered that the appellant shbigl his statement of defence to the action
within 21 days from the date of the ruling.

The appellant, dissatisfied with the trial Judgalsg appealed to the Court of Appeal.

Order 29 Rules 1, 2, & 3 of the High Court &fastern Nigeria (Civil Procedure), Rules
applicable in Imo State state as follows:

1. Where a defendant conceives that he has a goolddlegquitable defence to the suit, so
that even if the allegation of the plaintiff wexdmitted or established, yet the plaintiff
would not be entitled to any decree against therdidnts, he may raise this defence by a

motion that the suit be dismissed without aagiswer upon question of the fact being

required from him.

2. For the purpose of such application, the defendlaall be taken as admitting the truth of
the plaintiff s allegation and no evidence resperithatters of fact and no discussion of
guestion of fact shall be allowed.

3. The court on hearing the application, shall eittiscuss the suit or order the defendant to

answer to plaintiff s allegations of fact, and shahke such order as to costs as shall be
just.

The relevant parts of 2 (a) of the Public OfficBrotection Law Cap 106, Laws of Eastern
Nigeria, 1963 as applicable in Imo State provicefodows:

Where any action, prosecution, or other proceedimpmmenced against
any person for any act done in pursuance or exatoti intended
execution of any law or of any public duty or auttyoor in respect of

any alleged neglect or default in the executioarof such law, duty or
authority, the following provision shall have effec

(a) The action, prosecution, or proceeding shalliror be instituted
unless it is commenced within three months nextrdfte act,
neglect or default complained of

4. On the scope of the Public Officers Protection Law:

Section 2 of the Public Officers Protection Laweg\cover to a public officer who has
acted within the confines of his public duty. Once the public officer steps outside the
bounds of his public authority, he is open to pcosien, and protection afforded under
the ordinary law that governs those who do not cander the Public Officers Protection
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Law. In other words, such Public Officer can bedsoutside the limitation period of 3
months:

The Public Officers Protection Law is not a licefiaethe
commission of criminal acts under which a publittosfr
will then seek sanctuary without answering the \grawe
allegation levelled against him which he is assutodtave
admitted as true at the stage of the demurrer.

On Scope of the Public Officers Protection Law

For Section 2 (a) of the Public Officers Protat Lawto avail any person, two
conditions must exist:

(a) It must be established that the person a&gawhom the action is commencedis a
public officer, and

(b) The act done by the person in respect of wthiehaction was commenced must be an
act done in pursuance or execution of any law @nyfpublic duty or authority.

On the admitted facts on the statement of ntlai this case, it is established that the
appellant was a public officer but it was cleartyratted for the purpose of demurrer that

the act done by the appellant was not done in daerexecution of a public duty within

the meaning of section 2 of the enactment (Adertigldhomas (1946) 12 W.A.C.A. 81

at 89 referred to and relied upon). (p. 355, paras).

On the Scope of the Public Officers Protection Law

In the instant case, the appellant acted outsgladithority when he hit the left eye of the
respondent with a cane causing her permanenyinand should therefore file his
statement of defence to the respondent s actighgks. Adefarasin (1985) 1 N.W.L.R.
(Pt. 3) 549 distinguished) (p. 355, paras A & &, Kolawole, J.C.A. at page 353, paras,
E F.

| am firmly of the view that a public officer is ynprotected
under Section 2(a) of the Public Officers Protetti@aw in
pursuance or execution or intended execution ofl@myor of
any public duty. If a public officer driving highicle on the
highway, knocks down a pedestrian, he cannot ifaatipn,
prosecution or other proceeding is commenced aijaiims
call in aid the provisions of Section 2 (a) of thablic Officers
Protection Law Cap. 106 Laws of Eastern Nigerigpogym
because he is a public officer. Such action foichvine seeks
protection must be done in pursuance of a publig.dNWLR
26 26 February, 1990).
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3.4.5 Joy Aduwa v. E.A. Okperhie

ASSAULT AND BATTERY ON STUDENTS AND TEACHERS.
TORT LIABILITY RUDE STUDENT MAKING NOISE WHILE
THE TEACHER IS TEACHING IN THE CLASSROOM
DIFFICULT STUDENT

JOY ADUW¥s. E. A. OKPERHIE
(High Court of Justice, Benin City Mr. Justice Josah Oki)
Suit No. B/76/83

In this suit, Mrs. Joy Aduwa, an ex-student of Acgh Women Teachers College, Benin City,
was claiming N35,000.00 being special and genataimages from her former Geography
teacher, Mr. Anthony Okperhie, for injuries andrnsashe allegedly suffered when he struck her
face with an exercise book in the classroom.

According to the statement of claim and herestent in court, Joy who is married with four
kids, stated that on February 11, 1983, the defanaéhout reasonable justification assaulted

her in the classroom while he was teaching g&gahy inthe class by striking her, with an
eighty-leaf exercise book, on the right eye. Sherad that while the defendant was teaching a

female youth Corps graduate teachingin the saheol came upto the window of the
classroom and whispered to her to meet her (théhy@arper) at the staff room as soon as the

Geography classwas over. Joy further avehad soon after the Youth Corper left, the girl

sitting in front of her enquired from her what thieuth Corper had told her. Joy stated that as

she was disclosing this to the girl in front, trefeshdant then asked the girl to stand up and leave

the classroom.

Joy also averred that after the defendant had ableegirl sitting in front to leave the classroom,

the defendant walked up to her and said that shédxgmon know whom he was talking to. As

the defendant walked up to her, the next thingkstesv was that the defendant used the eighty-
leaf exercise book in his hand and struck her erritiht eye which caused her injuries and pain
to the right eye. She claimed that she was latgred to a private clinic for immediate treatment

as the specialist Hospital was on strike. Sheradehat she spent a total sum of N11,000.00 for
the treatment she received at the private hospital.

In his statement of defence, the defendant, Mr.ettkp, admitted striking Mrs. Joy Aduwa with

an exercise book but said his action was noensiéd.  According to him, sometime between
9.40 a.m. and 10.20 a.m. of "1Hay of February, 1983, he was teaching Gedyrain Joy s

class and that while he was writing on the blackthdar the students to copy, he was disturbed

by noise from the class and on turning rouaddticed Joy and another student Oyomwan
Edosomwam, sittingin an uncompromising positiand deeply involved in some discussion.
He warned them to stop the noise / conversatioroasheled them to copy their notes from the
blackboard.

The defendant further stated that while he cathwriting on the board, he noticed that the
noise persisted and on turning round he discoviéreds the same couple of students whereby
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he warned that if the noise persisted he wouldl $kkem out of the classroom.  The plaintiff
(Joy) and her partner did not heed the warninghrendsked them to leave the classroom.

The defendant averred that while Onomwan Edosomvimmediately left the class, Joy (the
plaintiff) looked at him rudely, hissed and stéfused to leave her seat. That while he insisted
that the plaintiff should leave the class, sheeatbenquiring from him provokingly if he was
referring to her.

The defendant stated that he then walked towasdpl#intiff instructing her to leave the class,

but she refused and challengingly said that #yl sam not leaving the class, what will you do?
Nonsense . The defendant stated that he thehehglaintiff with an exercise book on her cheek

to admonish her whereby she in return hit him agld bn tightly to his shirt. He was only able

to release her grip with the aid of the studente Wéd intervened. The defendant stated that the
plaintiff sustained no injury and was treatedr rfon at the school Dispensary and that the
plaintiff was in school till the closing houre day in question and came to the school every
school day thereafter. The defendant further adetrat the incident was reported to the school
authorities and statements were taken from theégsaahd their witnesses. He also contended at

the trial of the case that the plaintiff had alwagen a difficult student in school.

Under cross examination, Joy admitted knowledge @inic in the school and said she did not
go there for treatment. Four witnesses includige of Joy s classmates testified that they did
not see any wound on her face immediately afteiritieent.

In his judgement, Mr. Justice Oki said he did nelidve that the strike caused Joy any injury,

adding even if it did, it was not proper for hethi@ve by-passed the school clinic to a private

clinic for treatment of any injury she sustaine the classroom. He added that a parent is
deemed at common law to have delegated to thedepohver to discipline a pupil so far as it is
necessary for the welfare and discipline of thédclaind that Joy s case was not exceptional.

Theo O. Osisi, solicitor for the plaintiff, Mrs. Aknolafe Wison, Principal State Council to the
defendant.

3.4.6 Nonso Adimachukwu vs. Ernest Chikwendu & P.NUdeze

DEFAMATION OF A STUDENT ALLEGATION OF STOLEN
SCHOOL FOOTBALL SUSPENSION PROTECTION
UNDER THE PUBLIC OFFICERS PROTECTION LAW

NONSO ADIMACHUKWU
(Suing by his Next Friend BONIFACE ADIMACHUKWUj

V.

1. ERNEST CHIKWENDU
2. F. N. UDEZE
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(High Court, Nnewi, Justice Chidozie Olike; 1/06/8Y Suit No. HN/37/86

FACTS. The plaintiff, Nonso Adirnachukwu, is a mirand is a pupil of Olie-Uru Central
School Umudirn, Nnewi and sued, by his next fri@whiface Adimachukwu, the father.

The first defendant is the chairman of Paresd€her Association of Umudim-Nkwa

Community School, Nnewi. The second defendamthe Chief Zonal Education Officerin
charge Nnewi Local Government Area’' including Unmaidikwa School and Olie-Uni Central

School.

On or about the month of November, 1985, at Umudimawi in Nnewi Local Government Area
of Anambra State the 1st defendant falsely andamalsly spoke and published the name of the
plaintiff to the hearing of Mr. Alphonso Ekemie, and other numerous by-standers in the
following defamatory words: that is to say:"

Nonso Adimachukwu bu onye ori, ozulu footblll ndmudim Nkwa Community School, Nnewi.
In English interpretation means:

Nonso Adimachukwu is athief, he stole a fotitbbhelongingto Umudim-Nkwa Community
School, Nnewi.

In consequence the plaintiff was suspended fronsaine Olie-Uru Central School for a period of
one month as a punishment for purportedly stealiegschool's football. By the allegation and
suspension, the plaintiff and all members of hisifabecame subject of ridicule and odium.

The before-mentioned defamatory words which catiseduspension and punishment meted to
the plaintiff, were later proved to be untrue arthaut substance during a meeting of the 1st

defendant and the plaintiffs family later, whea boy openly confessed of having taken the
football without the knowledge, presence and ceammie of the plaintiff. Despite the fact that

the offensive words of the 1st defendant were pideebe false and untrue to the full knowledge

of the defendants, the Defendants or any agmthmade no efforts whatsoever to correct or
remedy, or apologize to the Plaintiff and his famihstead, the 1st Defendant used his influence

and powers and, maliciously and unlawfully, colledted with the 2nd Defendant to effect the

said suspension and punishment of the Plaintifé fBiotball falsely alleged to have been stolen
by the Plaintiff, was later recovered from the daag, who had earlier confessed to having taken
it, for replacement at the said Umudim Nkwa Camity School. The Plaintiff s Solicitor,

Prince Orji Nwafor-Orizu Esq. as a result, wrot letter dated 6th March, 1986, inwhich he
merely demanded an apology for the wrongfulioactof the Defendants, but the Defendants
treated the letter with arrogance and contempt.

Wherefore the Plaintiff claims from the Defendantin their private capacity, severally and
collectively as follows:

The sum of N50,000.00 (Fifty thousand Nairapgelamages for malicious persecution and
slander an injunction restraining the Defendantsny of them, their agents, privies, servants
from further inflicting unlawful, vindictive andhalicious harassment of the plaintiff, or as the
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court may deem fit in the circumstance. The defatglare likely to continue with their unlawful
punishment and harassment of the plaintiff (Datedreewi 16/06/1986).

On 21st July, 1986 the court ordered pleadingsgitie parties 14/30 days respectively to file
their statements of claim and defence.

The defendants on being served the statementclaim have brought the instant application
praying the court for an order dismissing the snithe ground that the action a statute-barred.

Moving the motion under Order 29 Rule 1 High Cdrutes, Mr. Onwugbufor learned counsel,

for the defendants referred to paragraph 4 o ffelaim where the plaintiff admitted that the
cause of action arose in November, 1985. The surarhersaid, was filed on 17th June, 1986

and issued on 24lune, 1986 more than three months after the aHuseion arose.

He referred to paragraphs 3 and 6 of the statenwn claim to show that the defendants, the
chairman of Parents Teachers Association of Umudkwa Community School and the Chief

Zonal Education Officer, Nnewi Local Governmentpestively are public officers and therefore
entitled to protection under the Public Officerstection Law: the limitation period of 3 months

in Section 2 of the law should be applied to proteem.

But should the court hold that the first defendantot a public officer and discharge the second
defendant because heis a public officer, itise fdefendant should also be discharged as the

cause of action is joined against the two of th&gunsan v: lwuagwu &: L.C.C (1968) 2 All
N.L.R. 124.

He finally submitted that in considering whethemot the statute availed the defendants nature
or bad faith on their part is immaterial and shaudd be inputted or read into the action section.

Alhajj vs. Egbe (1986) 1 (part 16) 361 at 370; Eyb&defarasin (1985) 1 N.W.L.R. (part 3)

549. He urged the court to dismiss the actionHerreasons given.

Mr. Okoloagu, learned counsel for the plaintifireply relied on the seven paragraphed counter
affidavit of the plaintiff. He conceeded that thed2lefendant is a public officer but contended

that the 2nd defendant is not and tried to distigtlg@gunsan's case (supra). The plaintiff he said

has a cause of action against either or both dafeadif either of them is protected, the plaintiff
has the right to pursue his claim against the aterotected by law. They are sued jointly and
severally.

He submitted that any protection afforded the 2gi@icldant under the law could not avail the

first defendant as the action against them is httedsame consequence. He urged the court to
hold that the action against the first defendaptagper.

Section 2 (a) of the Public Officers Protection Lprevides that:

"2. Where any action, prosecution, or other pedasg is commenced against any person for
any act done in pursuance or execution or inteededution of any law or of any public
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duty or authority, or in respect of any allegedleegor default in the execution of any
such law duty or authority, the following provisgshall have effect.

(@) the action, prosecution, proceeding shallieatr be instituted unless it is commenced
within three months next after the act, negledefault complained of, or in case of a
continuous damage or injury within three monthstradter the ceasing thereof.

Provided that if the action, prosecution or progegde at the instance of any person for

cause arising while such person was a conyigsoner, it may be commenced within

three months after the discharge of such person fason;"
In paragraph 6 of the statement of claim the pifiistiated as follows:-

The 2nd defendant is the Chief Zonal Education Officer in charge of Nnewi Local
Gover nment, including Umudim-Nkwa Community School and Olie-Uru Central

School where the Plaintiff and the 1st defendant belong. The 2™ defendant is the

last arbiter for all Primary and Secondary Schoolsinthesaid Nnewi Local
Government at all material times, who would here stopped the punishments and

caused the 1st defendant to apologize for the unlawful action meted to the
plaintiff, but for his personal interest and participation in theillegal deal. It was

the 2nd defendant who unlawfully end illegally confirmed the punishments which

the plaintiff suffered having known his actionsto be illegal and unlawful, thus
liable together with the 1st defendant.

From the foregoing, it is beyond dispute that thd 8efendant holds a public office and he is
therefore a public officer. The alleged tort comedtby him was in the course of his official
duties. He comes within the purview of the laie is protected. The action against him not
having been instituted within three months of thadent is statute-barred.

The first defendant, who is the chairman of Pailed@eher Association is not a public officer.

The statute does not protect him. But, the ruthas where persons have committed the same
wrong act (joint wrong doers or joint tort feasamgg are jointly and severally sued; a judgement
obtained of discharge of one of them operatescischarge against the oth€égunsan s case
(supra).

The action against the defendants is one and sitlleicause of action. The claim against them
is jointly and severally. See paragraph 22 of tagesent of claim.

Applying the above rule, the judgement of the caorfar in favour of the 2nd defendant is that
the action against himis statute-barred. A dourt cannot sever the cause of action
them, the first defendant should take the benéfitleat has been pronounced in favour of the
2nd defendant.

In the final result, the action against the defertislégs statute-barred and should be dismissed.

It is accordingly dismissed with no order as totsos
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(sgd) Chidozie Olike
JUGDE
1st June, 1987

Self Assessment Exercise 3.3:

€)) What are the two main classes of tort?
(b) Explain them.

4.0 CONCLUSION

In order for the school to be a safe place, thereed for a place to seek redress in the face of
confrontation.  The court has been very useifful that direction. Whether intentional or
unintentional act, once it infringes on anotheispers right, it becomes libelous.

5.0 SUMMARY

In this unit, we have looked into the meaning aatlire of tort. We also tried to distinguish tort
from crime and contract. Vicarious liability wascussed. The classes of tort  intentional or
unintentional acts were discussed and the defdna@ssault and battery were also discussed.
Case laws were cited to further show that people l@en and will continue to seek redress in
the face of affront.

6.0 TUTOR MARKED ASSIGNM ENT
1. Define the following terms:

(a) Battery

(b) Assault

(c) False imprisonment

(d) Infliction of mental distress
(e) Consent

() Privilege.

7.0 REFERENCES AND FURTHER READINGS

Barrell, G.R. and Partington, J.A. (198%kachers and the Law, 6" Edition. London: Methuen
and Co., Limited.

Frank, W.F. (1975).The General Principlesof English Law. 6" Edition, London: Hamp and
Co. Limited.

Hoeber, Ralph and Others (1982hntemporary Business Law, Principles and Cases, 2° New
York: Mc-Graw-Hill Book Co.

205



Howell, Rate A. and Others (1978BusinessLaw: Textand Cases; Hindsdale, lllinois: The
Dryden Press.

(1978) 2 LRN pp. 230  236.

Magdaline Dapa v. NTE, Bori High Court, March 1285 (Unreported).
Elizabeth Aliri (Suing by her friend) Benadeth Al John Ekeogu & Others.
Owerri(J. Ogu Ugoagwu) 16/11/89 Suit No. HOW/2(Q0/8

Peretomode, V.F. (1992)Education Law Principles, Cases and Materials on@ools.
Owerri: International Universities Press Limited.

Redmond, P.W.D., Price, J.P. and Stevens, [MN79). General Principles of English Law,
Bungay, Suffolk: Macdonald and Evans Ltd.

Rogers, W.V.H. (1979).Winfield and Jolowicz on Tort; 11" Edition, London: Sweet and
Maxwell.

Smith, Len. Y. and Others (1984Business Law and the Regulation of BusinessSt. Paul:
West Publishing Company.

Suit No. CA/E/283/88 (unreported) of 2Rlovember, 1989.
Suit No. B/76/83 (unreported ) of February 11, 1983

Suit No. HN/37/86 (unreported) of a@f June, 1987.

206
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1.0 INTRODUC TION

One of the fundamental rights in the 1999 Constitytspecifically, Section 34, reads Right to
Dignity of Human Persons. However, because o&thphasis on continuous assessment and
record-keeping in the new educational dispensatéathers, school counselors and other school
officials are sometimes susceptible to actionsimfasion of privacy because of the sensitive,
personal information about students which they hHaveandle or come into contact with each
day in the course of their duties.

Even teachers, despite the fact thatthey dulsa fell pained when their privacy is invdde
Since people have a right to good name or reputati is therefore, expected that all persons
should refrain from attacking the reputation ofesth

2.0 OBJECTIVES
At the end of this unit, you should be able to:

» explain the term defamation of character;

» list and discuss the types of defamation;

» state the elements of defamation;

* enumerate and briefly discuss the defences inraofiolefamation;
» discuss the term invasion of privacy, and

» cite case laws giving examples regarding defamation
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3.0 MAIN CONTENT

3.1  Concept of Defamation

One of the most important rights of a person, Atelea (1980) has rightly observed, is the "right
to a good name or reputation ". The law thereferpiires all persons to refrain from attacking

the reputation of others. Defamation of chimais the intentional or negligent unjustified
publication of a matter or statement that tendsaion a ‘person’s good name or reputation or
lower him in the estimation of right-thinking menmmb@f society generally or tend to make them
hold him in contempt, to ridicule him or to avoioih It does not involve physical harm.

A thorough knowledge of the tort of defamation diddae of interest to the school worker. With
emphasis on continuous assessment and record-gaaphe new educational dispensation (6-
3-3-4 education system), teachers, school coumsellud other school officials are particularly
susceptible to actions of defamation or invasioh privacy because of the sensitive, personal
information about students which they have to hawodlcome into contact with each day in the

course of their duties.

Besides, there is the availability of newspapersahol campuses and outside the school. The
dealings of school officials may be publishedharh with a lot of insinuations, or sometimes
lies may be written about a particular teachesuoh a situation, the teacher or school executive
so affected may institute legal actions againsththor of the article and the publisher of the
newspaper for defamation in a bid to redeem hislgwone.

Similarly, students and former employees may aakchool executives to write reference letters
on their behalf to prospective employers or toghér institution of learning to which they have

applied for admission. Such activities must be utatten with care because they entail a number

of legal implications bordering on actions of deédion.

3.1.1 Types of Defamation

Defamation is made up of twin torts, accordingh® permanence of its nature. The two torts are
libel and slander. Libel is a written or printadtement that damages a person's reputation or
good name; that is, defamation of character madenmme lasting form is libel. Libelous matter
may be published in avariety of forms newspspecartoon, statue, motion pictures, pictures
etc.

Slander, on the other hand, is a defamatory statemade orally. It is made in a transient form
by spoken words. A defamatory statement madeswuad motion picture, although the words

are spoken, is statutorily considered as libelth@ftwo torts, written defamation (i.e., libel) is

more easily redressed in the law courts than spdkémation (slander).
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3.1.2 Elements of Defamation

To hold a defendant liable in an action of aseétion, the plaintiff must prove a number of
points. A comprehensive list of these requiditas been provided by Frank (1975, pp, 200
202) as follows:

(1)  The words must be defamatory; that is, the statéemest be one capable of lowering the
plaintiff's reputation inthe eyes of righittking members of society. Mere vulgar
spoken abuse is not defamatory.

2) The words complained of must refer to the piHiintThis may be easy where heis
named; it may be more difficult where a person gees himself as a character in some
work of fiction.

(3)  The statement must have been published. Thimswhat it must have been
communicated to at least one person other thapl#neatiff. Any defamatory statement
which has been communicated to the plaintiff oely(, in a private conversation or by
personal letter) has not been published andavituis not be actionable. Thus, if a
school master took a student into his private®fand dressed him down about his
character and in the process badly hurt his fegliagd if the student got home and told
his father who threatened to sue for slander, anchction may not succeed because the
word spoken and complained of were not overhbgrda third party (Barrell and
Partington, 1985).

A statement made by one spouse to another déesemresent publication. If a
defamatory statement is made on a post-card se¢né golaintiff publication is presumed,
as the courts take it for granted that at leastesofithe people handling the card in the
course of transit will have read it. The same ®al#lo apply to telegrams.

4) Libel is actionable without the necessiof proving that the plaintiff had suffered any
damage. On the other hand, slander is actionalyafdahe plaintiff has suffered some
pecuniary loss (damages) as a result of the detaynstiatement, or if the slander falls
into one of four special classes mentioned below:

(a) Where there has been an imputation thatpldietiff has been guilty of a criminal
offence punishable by imprisonment.

(b) Where an imputation of unchastity has been nag@énst a girl or woman.

(c) Where it has been alleged that the pldintd suffering from a contagious or
infectious disease (e.g., venereal disease, TIB.SAetc).

(d) Where words have been used calculated to adigp the plaintiff in his office,

business, or other occupation by imputing dishqriesbmpetence, or other unfitness
for the work which he is doing.
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According to Prosser, one common form of defamasaidicule. He states:

It is defamatory to publish humorous articles, gsrsartoons or caricatures
making fun of the plaintiff to heap ironical praise his head, to print his picture
in Juxtaposition with an article on evolution angretograph of a gorilla, or
with an optical illusion of an obscure and ludicsaieformity. Humour, for
humour's sake, may not be defamatory, but wherarites a "sting and causes
adverse, rather than sympathetic or neutral meniniiebecomes defamatory”
(quoted in Moran and McGhehey, 1980, p.11).

Moran and McGhehey also point out that it is deflamato say that a person "had attempted
suicide, refused to pay his debts, was a homosgwaala lesbian, ... was a drunkard, a liar, a
crook, a bastard, a eunuch, etc.” (p. 10).

Self Assessment Exercise 4.1:
What is defamation? Explain the terms: Protectenhfa defamation action .
3.2 Defences in action of Defamation

There are two major defences available in tortegdly (a) truth and (b) privilege. Others,
less special, are (c) fair comment (d) unintentioledamation and (e) consent.

3.2.1 Truth (or Justification)

In most countries, truth has always been an alsdiefience in a defamation action; that is, if the
defendant can show that the publication whish made was true in substance and fact, the
person claiming to have been libeled cannot recdaerages. For example, suppose Teacher A
(or Principal A) maliciously publishes a statemsimbwing that Teacher B (or Principal B) is a
criminal, andit turnsout that Teacher B (principal B) is actually a convicted school fees
embezzler, Teacher B (or Principal B) cannot recdaenages from Teacher A (or Principal A).
In some instances, however, B can sue A fomvasion of privacy (see Kinsley v. Macur,
1980). Similarly, in some countries, even liet statement is true, it must be made wgibod
intentions and for justifiable reasons. For inseani Mary Offor v. Lazarus Ofondu (1977) in
Nigeria, the judge held that damages are recbiefar a spiteful, ill-motivated and wicked
letter leading to loss of job and benefits.

3.2.2 Privilege

The defence of privilege is based on the premiakithorder to further some interest of social
significance, the defendant should be allowed tdipln a defamatory statement. The defence of
privilege is of particular importance to teachend achool administrators, because it might well

be a teacher's or a Principal's defence shouldilaaction brought against him for defamation in
matters related to students' affairs.

Privilege is of two kindsabsolute andqualified. Absolute privilege is applied to statements
made innocently or maliciously by the following:
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(1) Statements made by federal or state legislatofenpeing their duties in legislature. This
implies that absolute privilege applies to speechade by legislators in parliament and
not outside parliament.

For instance, in Hutchinson v. Proxmire (197%e defendant, Senator William
Proxmire, a Wisconsin Democrat, was found guiltyiledl by the United States Supreme
Court. Proxmire had charged in a Senate Speechianmtews releases and newsletters

that the scientist, Dr. Ronald R. Hutchinson, hadde a monkey out of the American
tax payer". Hutchinson sued the senator for libehong others, the Supreme Court ruled

that while the constitution protected Proxmire'sesghes in the Senate, his press release
describing the monkey research was not immubDeHutchinson had received half a
million dollars in federal funds to study aggressio monkeys. The purpose of the study

was to help select crew members for submarinespace-cratft.

(2)  Statements made by witnesses in legislative andi-dggislative hearings.

(3) Statements made in the court of judicial or quadigial proceedings (civil or criminal)
by judges, the parties, witnesses, advocatesfansju

4) Newspaper or broadcast reports of judicial progeggiprovided they are, and appear at
the time when the proceedings are taking place.

(5) Legislative papers published on the authority eftibuse of legislature.

(6) Any statement made by a Superior Officer of te&Sta department to another in the
exercise of their official duty (e.g., an offici@port sent by one civil servant to another).

(7) Statement made with the consent of the defameapers
(8) Certain political broadcasts required by federal. la
9) Statement's made between husband and wife, lamgeclgent, priest and penitent, etc.

The defence of qualified or conditional privileggvers statements made by one person to
another, where the person making the statemend naakal, social, or legal duty to make the
statement to whom he made it, provided it was datfeout malice. Smith and his colleagues
emphasized the point that this defence protectsraamcation by one person who is interested

in the subject with other persons who reasonabbgapto have legitimate interests in receiving

the information. The privilege may be lost ifefdmatory matter is published outside the
interested group.

A qualified privilege requires that the statemdyg¢anade in good faith and without malice, upon
reasonable grounds and in answer to inquiry. Alsaust be made with regard to assisting or
protecting the interests of either party involved in performing a duty to society. In other
words, to claim qualified privilege, it is necessfor the person making the statement to believe,

at thetime he makes it, that the substancevbfit he says istrue. To make a defamatory
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statement, knowing it to be false, is patently malis and unworthy of the protection of such a
defence (Barrell and Partington, 1985).

A qualified privilege also exists to publishedatgatory statements about a public figure or
official, and a defendant may not be heldléa unless he acts with "actual malice", ,i.¢he
defendant knows the statement to be false or shawskless disregard to the facts and truth of

the matter. Principals, headmasters and teachegrdengegarded as public officials.

From the above analysis, a teacher, a principahaducation official has a qualified privilege

when acting in good faith and without malice in@@hmatters in relation to students. As Barrell
and Partington point out, this defence may be ubedefore, by school officials (teachers and

principals) in the case of testimonials and refegg®rts, reports on children to parents or reports
made by these officials to employment officers, amdther circumstances where there is a duty

to pass on information received. However, if a beaor principal abuses his or her conditional
privilege, the student or plaintiff may hold himlwer liable in action for defamation.

Forinstance, ina Texas case reportedin Aeéen(1980), the principal of a Commercial
College was asked for information concerning amir student. He replied that the man had

been a student at the institution but had not grtedls He related that, in fact, the student had

been dismissed from school for stealing a typewatal had been placed in jail. Consequently,

the student sued for damages and was able to $tathe statement was untrue. The principal

could not show that the statement was not evertantily true; therefore, the case was decided

in favour of the student. Thus, it is bettehtve your facts right about a particular stiden
before writing a report on his behalf or not totevrat all.

Where a teacher or principal or an education @fic sure of the facts available to him and is

requested by an interested public organizationriee\a report on a former student or employee,

and if the facts lend themselves to providing aatigg recommendation, the principal is entitled

to aconditional privilege if he so recommenddd Hett v. Ploetz, for example, the Supreme
Court of Wisconsin (1963) held that a criticappraisal and negative recommendation
concerning a former employee made for the valighpse of enabling a prospective employer to
evaluate the employee's qualifications, was daméhout malice and therefore protected by a
conditional privilege. Similarly, the presiding jge, Lord Blackburn in Rude v. Mass, said that:

Where a person is so situated that it becomes inghe interest of society that
he should tell to a third person facts, then, ibbea fide and without malice
does tell them, it is a privileged communicatiorB@®).

The defence of qualified privilege in a slandasewas upheld in the case of McLaughlin v.
Tilendis (253 N.E. 2d. 85, Ill. Ct. App. 1969) refedl by Moran and McGhehey (1980, p. 14).

In this case, a school administrator made seésr(the publication) before the Board of

Education to the effect that a certain teatdfér the classroom unattended, lacked teaching
ability, and did poorly in certain courses abllege. The teacher brought suit for damages,
alleging that the statements were untrue. Sitisese formed the basis for her discharge, they
were defamatory in nature. The court held thabag bs the administrator made the remarks (1)
in the line of duty, (2) to persons having to reeethe information and (3) without malice or
harm, the statements were conditionally privilegad the publication was not slanderous.
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Furthermore, letters about teachers or principaidem by parents to the Local or State School
Board are privilege, unless malice is proved. Rstance, in Nigeria, in the case between J.W.

Dekey v. A.O. Odeniyi (1960), the appellari¥]r. Dekey, instituted in a Senior Magistrate's
Court, Ikeja, an action of libel against the @sent (Mr. Odeniyi) for writing a letter to the

Chairman of the Education Committee of the Mushistiixt Council apparently at the request

of the Chairman, concerning allegations of imahobehaviour between children and school
teachers at schools in Mushin, and in particulairesj the appellant who was the headmaster of

Odu Abore School. The Magistrate dismissed acteomd he, Mr. Dikey, appealed to the High
Court of Justice, Lagos. Among others in dismissirgappeal, the High Court Judge held that

the defence of qualified privilege would succeethasrespondent was under social and moral

duty to have brought the facts stated in his |di&fore the Education Committee who controlled

the appellant s school. Since the occasion ofpthidication was privileged, the onus was on the
appellant to prove malice; and since he hddddb prove this, he was bound to fail in his
action.

In another case, Mrs. Mwada Mshellia v. Gide@ Barde and the Plateau Publishing Co.

(1978), the appellant, Mrs. Mshellia, a primaryaateacher, was dismissed by her employer,

the Bauchi Dass Local Education Authority. The &ation Secretary, Mr. Gideon Barde, of the
Authority gave a press interview at which helaxged in detail the reason for her dismissal.
The Secretary said she neglected her duty andhieatvas incompetent. She then instituted an
action in the High Court for libel and the actioasmismissed. She appealed, but in dismissing
the appeal, the Justices of Federal Court of App&aaduna, held, among others, that the article
read as a whole could not be construed to be deédaynaf the appellant.

3.2.3 Fair Comment

This is another defence open to a defendant irs@ cdefamation. The comment must be on a
matter of public interest  political issues, tlimduct of Ministers and Commissioners or other
public servants. These public figures must exgeat tonduct to be commented on; unless such
comments are unfair, they have 'no cause foptaint (Redmond and others, 1979). Rogers
(1979) has summarized the requisites of fair contrasrfiollows:

(a) The matter commented on must be of public éster

(b) It must be an expression of opinion and noassertion of fact.
(c) The comment must be fair.

(d) The comment must not be malicious (evil motive)

The case of Maria Omo-Osagie v. Taiwo Okutubo aadlyDrimes of Nigeria Ltd. (1968) is a

good case of libel and the defence of fair comnoard matter of "public” interest. The plaintiff
brought an action against both defendants for tbetained in the Lagos Weekend of 12/7/68.

The words complained of were: "Chief Justicestalkteacher: you are a bad woman". The
plaintiff contended that the words were never spaifeher by the Chief Justice, that they were
untrue, thatthey murdered herin her characteedit and reputation andin the way of her
profession as a teacher and that they broughnb@public scandal and contempt and that she

had suffered damages. The defendant denied thatititeng and publication was done falsely or
maliciously, and further pleaded that the wardsiplained of were in substance a fair and
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accurate report of proceedings publicly heard,thedeport was produced contemporaneously
with the proceedings.

The judge, among others, held that the publicatiaa not a fair and accurate report of what the
judge actually said. He added that although a napesphad a right to publish either verbatim or
has an abridged and condensed report of what iradsp a court of justice, such a publication
must be done fairly and honourably to convey aijugression of what has transpired. She was
awarded some damages.

In another case on teacher's libel, this timeGmeat Britain, Barrel and Partington (1985)
reported that in May 1970, an anti-authoritariablwation calledSchool Kids OZ appeared. It
included a letter, signed by a pupil at Owen's 8tHslington, in which it was claimed that one

of the masters of the school liked caning peoptethat the writer had been caned by him.

The letter was headed SCHOOL ATROCITIES, andgelapicture beside it contained
unpleasant insinuations. The master issued a ¥aiitdamages for libel against the publishers,
editor, distributors and eight other persons camegmwith the publication. After the defendants

had withdrawn the imputations, apologized for thiarrassment and humiliation caused, and
agreed to pay Substantial damages, the couetlgave for the record of the case to be
withdrawn.

3.2.4 Unintentional Defamation

Some relief is given to a defendant who has innibgzelefamed another. Such a relief may take

the form of an offer, e.g. a full apology to thegmn whose reputation may have been injured.

Such anapology may also include a promptification of the falsity of the statement ket

publicto which it must have been made. Tpml@gy may be accompanied by a reasonable

financial compensation.

Self Assessment Exercise 4.2:

(@) Define libel and slander. Explain the differe between the two.

(b) Identify and briefly discuss the elements ¢gapoved in order to hold a defendant liable
in action of defamation.

3.3 Invasion of Privacy

According to Hoeber and Others, (1982) the torheésion of privacy usually occurs in one of
four ways:

(1) The wrongdoer uses a person's name or likenesswritlonsent for business purposes.

(2) The wrongdoer unreasonably intrudes upon a perpbgscal solitude, e.g., illegal entry
of one's home, illegal wire-tapping, an unauthatize/estigation of one's bank, etc.
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(3) The wrongdoer makes public disclosure of privafermation about a person and which
is offensive and objectionable. An example islighing the history and the present
identity of a reformed criminal without his consent

(4)  The wrongdoer publishes information which plac@erson in false light. An example is
attributing to asuccessful poet an inferioem which he or she did not write.  An
example of a case of an invasion of privacy Kingelylacur (1980.

The defences available to a defendant in an aofitort for invasion of privacy is the assertion
that the person whose interest is being invadeléasl and therefore the plaintiff has no cause of
action. The other defences include: consent (egptesr implied) and constitutional privilege,

the right to give publicity to public figures or lpliish news or matters of public interest

Although the 1989 Federal Republican Consttutiprovides for the right to privacy, and
therefore students have the right to be freeuofeasonable searches and seizures by school
authorities, the courts have held that school iaficmay be obligated to inspect school lockers.

The reason is that school authorities have an afiolig to maintain discipline over students and

can spot check lockers to ensure compliance whbaaegulations (People v. Overton, 1967).

Self Assessment Exercise 4.3;

€)) Explain the terms qualified and absolute peye.
(b) How these privileges may be lost?

3.4 Cited Case Laws by Peretomode 1992
3.4.1 INVASION OF PRIVACY

KINSEY v. MACUR
165 Cat. Reptr. 608 (Cal. App. 1980)

While Bill Kinsey was in the Peace Corps in Tanaani1966, his wife died when they were on
a picnic. Kinsey was charged with her murder gppeht six months awaiting trial. He was
subsequently acquitted. The case attracted someetyt including articles published in Time

Magazine. In December, 1971, Kinsey met Mary Maw cocktail party in San Francisco. At

that time he was a graduate student at Stanfordelsity and she worked at a medical institute.

For the next five months Kinsey and Macur hadova affair. On April 5, 1972, Kinsey told
Macur that he would no longer be seeing her sinwerman was coming from England to live

with him.

In the Fall of 1972, Kinsey accepted a job in Calnifrica. He and Sally Allen went to Africa

and were subsequently married. Shortly before kbieyhe United States, each received a letter
from Macur stating in graphic terms how Kinseyadh maltreated Macur. During the time the
Kinseys were in Africa they received more lett@ther letters were received by acquaintances

of Bill Kinsey and forwardedto him. Some és#t accused Bill of murdering his first wife,
spending six months in jail for the crime, beingapist, and other questionable behaviour.
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On July 9, 1973, Sally and Bill Kinsey filed angplaint for invasion of privacy. On June 28,
1977, after atrial without jury, judgement saentered for Bill Kinsey for £5,000. Macur
appealed and the Appeal Court reaffirmed the judgerof the lower court.

3.4.2 TORT-DAMAGES ARE RECOVERAB LE FOR SPITEFUL,
ILL-MOTIVATED AND WICKED LETTER LEADING TO
LOSS OF JOB AND BENEFITS

MARY OFFOR (Plaintiff/Respondent)
V.
LAZARUS OFODU (Defendant/Appellant)

Okigwe High Court (Ikwechegh, J.) July 4th, 1977 HO/2A/76

The plaintiff-respondent had sued the defendapelfgnt in the Magistrate's Court, Okigwe
claiming N600 damages. He alleged that the appetia "willfully and maliciously and with
full knowledge of the consequences of his cotidudtten to the commandant of the Police
Training College, Ikeja requesting her immediataoeal from the College.

The defendant appellant, at the trial, denied liiglsontending that respondent was his wife and
remained so but had deserted him several yeaisraamoving with her some of his property. It
was allegedly on these grounds that he, a policemsinucted his solicitor to write the alleged

letter of complaint and report to the Inspector-&ahof Police.

The learned Magistrate found in favour of théairgiff-respondent inthat not having been
properly married to the appellant and having l&ft lawfully and got gainful employment, she

had been made to lose her job, benefits and prtsps@ result of the appellant's letter to the
Inspector-General of Police. He awarded her N430adges, whereupon the defendant appealed

against the decision and the question of damages.

HELD amongst others:

1. Since inacivil case, proof is by aprepoadee of evidence, any admission of an
opponent which sufficiently settles the issue spdie makes unnecessary need of further
proof.

2. Letters of infatuation written by a woman and sdjtigours Wife" or "Mrs. X" cannot

prove and establish a customary marriage; what plae® and establish such a marriage
is the payment or waiver of bride price neitheialiis proved here.

Appeal dismissed.
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3.4.3 NEGATIVE RECOMMENDATION IS
PROTECTED CONDITIONAL PRIVILEGE

HE1T VsPLOETZ
Supreme Court of Wisconsin, 1963.
20 Wis. 2d 55, 121 N.W. 2d 270.

Hett brought this action to recover damagesnjory to his professional reputation fromn a
allegedly libelous publication by Ploetz.

From 1956 to 1959 Hett had been employed as a lspkerapist in the school system of the city
of Cudahy, Wisconsin. His schedule required tthe travel to six different schools andlkea
those pupils who were in need of his specialty.

Based upon their analysis of Hett's qualificagiorthe principals of the schools in which Hett
taught reported to Ploetz that they did not reconthrenewal of Hett's contract for the 1959-
1960 school year.

While the principals did not recommend Hett's rétenfor that year Ploetz decided that because
he had been the superintendent for only six mdntlould be unfair to Hett to recommend his
dismissal. Ploetz informed Hett that his contraaswot going to be renewed and to him that it
would be in his best interest to resign so thasmidsal would not appear on his record. Hett
resigned.

On November 9, 1959, Hett applied for a positias a speech therapist at the Southern
Wisconsin Colony and Training School, Union GrpvWisconsin. In his application he stated
that the reason he left the Colony school esyswvas that there was a lack of advancement
opportunities. He listed Ploetz as a referemckgave permission to the Southern Colony
officials to communicate with Ploetz.

GORDON, Justice. The plaintiff contends that he l@dled by the defendant's response to an
inquiry from a prospective employer of the plaiitifHett had not only given Ploetz's name as a

reference but had also given express permissmnthe prospective employer to communicate
with Ploetz.

We must resolve two questions. The first is whedrgr privilege insulates the defendant's letter;
the second is whether an issue of malice existsifdr

Conditional Privilege

It is clear that Ploetz's allegedly defamatoryelettas entitled to a conditional privilege. Ploetz

was privileged to give a critical appraisal cemming his former employee so long as such
appraisal was made for the valid purpose of lampab prospective employer to evaluate the
employee's qualifications. The privilege is saidhéo'conditional” because of the requirements

that the declaration be reasonably calculated¢oraplish the privileged purpose and that it be

made without malice.
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Lord Blackburn has said:

Where a person is so situated that it becomes inghe interests of society
that he should tell to a third person facts, thielme bona fide and without
malice does tell them, it is a privileged commuti@a (See Rude v Mass,
supra, p. 329, 48 N.W. p. 557).

The public school official who expresses an opirasro the qualifications of a person who has
submitted an application for employment as @skthteacher should enjoy the benefits of a
conditional privilege.

The Absence of Malice

As previously noted, the employee had given Pleeiame as a reference and had authorized

that an inquiry be made on him. The letter contaargain factual matters as well as expressions

of opinions. The factual portions are not contretidoy any pleading before this court. Thus, the
following statement contained in the letter writtenPloetz stands unchallenged:

Last year, our six Principals and Elementary Comatdir unanimously
recommended that he be no longer retained in aiesyas a speech
correctionist. He, therefore, was not offered atiamt to return this year.

The expression of opinion of which Hett complamsontained in the following portion of the
defendant's letter:

We feel that Mr. Hett is not getting the resultattt/B expected in this very
important field. I, personally, feel that Mr. Heltbes not belong in the teaching
field. He has a rather odd personality and it ieerdifficult for him to gain

the confidence of his fellow workers and the boyd girls with whom he works.

In our opinion, the record before us establishasttiis expression of opinion is not founded in

malice. The background of the relationship of Hitl Ploetz satisfactorily demonstrates that the
latter's negative recommendation was grounded@neitord and not upon malice. Ploetz was

not an intermeddler; he had a proper interest meotion with the letter he wrote.

The plaintiff has failed to recite any evidentidagts which are sufficient to raise questions for
trial. His allegations that the letter contadiefamatory material are mere conclusions. No
presumption of malice has arisen; no showing ofesgpmalice has been presented.

Public policy requires that malice not be impute@dases such as this, for otherwise one who
enjoys a conditional privilege might be rehmtto give a sincere, yet critical, response a
request for an appraisal of a prospective empleygpeilifications.

A thorough examination of the entire record colsp®ur conclusion that the respondent is
entitled to the benefit of a conditional privilege.
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3.44 ALETTER TO THE CHAIRMAN OF AN EDUCATION
COMMITTEE BY A PARENT ON REQUEST COMPLAINING
IMMORAL BEHAVIOUR BETWEEN CHILDREN AND
TEACHERS IN A SCHOOL DISTRICT IS PRIVILEGED.

W. DIKEY v. A. O. ODEN/YI
(High Court of Justice, Lagos: Duffus, J, 22/4/60)

Action for libel qualified privilege Onus of rgof of malice Headmaster of a School
person in public authority.

FACTS: The appellant, Mr. Dikey, instituted, in a Serflibagistrate Court, Ikeja, an action for

libel against the respondent (Mr. Odeniyi) for wgf a letter to the Chairman of the Education
Committee of the Mushin District Council, appargrat the request of the Chairman containing
allegations generally as toimmoral behavioumeen children and teachers at schools in
Mushin and in particular against the plaintiff wvas the Headmaster of Odu Abore School.

The appellant himself during the trial had adnditieat he courted his present wife whilst she
was a pupil at his school and also that he hadsbadal-intercourse with her before marriage as
a result of which she was pregnant. The resporz#ieid no evidence but rested his case on that
of the appellant. The Magistrate dismissed theaaid it was against that order of dismissal
that the appeal was brought.

HELD:

(4) that as the headmaster of a school would comemiitid meaning of a person in public

authority, it would be lawful in the public erest to lay acharge orcomplaint to the

proper authority;

5) that the defence of qualified privilege would siext@s the respondent was under a social
and moral duty to have brought the facts dtatdnis letter before the Education
Committee who controlled the appellant's Schoadt an

(6) that since the occasion of this publication wasileged the onus was on the appellant to
prove malice and since he had failed to prove tieésyas bound to fail in this action.

Appeal Dismissed.

Ikeja Civil Appeal No. AB/19A/58.
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3.4.5 TORT DEFAMATION LIBEL ALLEGATION OF

INCOMPETENCE AT WORK MADE INTER ALIA
IN A NEWSPAPER ARTICLE
MRS MWADA MSHELLIA (Appellant)
V.
1. GIDEON G. BARDE  (Respondent)
2. PLATEAU PUBLISHING CO. LTD.

Federal Court of Appeal, Kaduna Division. (Justices: Sunday James Ete,
Muhammadu Lawal Uwais, Adenekan Ademola). 6/11/78

FACTS:

The appellant, a primary school teacher was disdiby her employer, the Bauchi Dass Local
Education Authority. The Education Secretary of Aughority gave a press interview at which
he explained in detail the reason for her dismisSda Secretary said she neglected her duty and

that she was incompetent. She instituted an agtitime High Court for libel and the action was
dismissed on the ground that if read as a whible article was not libelous. On appeal she
contended that the allegation of incompetenceadionable per se and the learned trial judge
should have read it in isolation of the rest of diniicle for the purpose of determining whether

she was defamed. Dismissed the appeal.

HELD:

1.

3.

The principle for interpreting whether a publicatiois libellous is that the article
including the caption must be read as a whole aottte context of the words complained
of may be determined.

A sentence in a publication may be considerezgfardatory but there may be other
passages which take away its sting.

The article read as a whole could not be constrode defamatory of the appellant.

Appeal dismissed

Source: Plateau Law Reports, Vol. 1.

3.4.6 TORT A TEACHER LIBELLED: NEWSPAPER BEING

SUED FOR LIBEL PUBLISHED IN THE LAGOS WEEKEND
ON THE 12TH JULY, 1968.

MARIA OMO OSAGI E (Plaintiff)
V.
1. TAIWOOKUTUBO J
2. DAILY TIMES OF NIGERIA LTD (Defendants)
Source: 2 All N.L.R. 1969.
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FACTS:

The plaintiff brought an action against both defamd for libel contained in the Lagos Weekend
of the 12th July, 1968. The words complained ofay&Chief Justice tells a teacher: You are a
bad woman".

The plaintiff contended that the words were neypeken of her by the Chief Justice, that they
were untrue, that they injured her in her charactedit and reputation and in the way of her
profession as a teacher and that they broughnt@epublic scandal and contempt and that she
had suffered damages.

The defendants admitted that they were the editdpaoprietors of the Lagos Weekend. They

however denied that the printing and publicatiors wane falsely or maliciously. They further
pleaded that the words complained of were in suabsta fair and accurate report of proceedings

publicly heard and the report was produced conteam@musly with the proceedings. They also

pleaded that the words were not libelous of thlaintiff nor were they understood to impute
incompetence in the profession or calling of thearlff.

The plaintiff was a respondent in a matrimoniahsein which her husband was the petitioner.

The case was tried by the Chief Justice of kagate who gave a written judgement. It was
manifest in the judgement that the words were nased by the Chief Justice although he had

occasion to make adverse comments on the plaasti#f withess and a spouse.

The Chief Justice was of the opinion that tlentiff was most untruthful and most
unsatisfactory as a witness that she was a womaa ofean temper, that it was difficult to put

down on writing a correct description of hesdemeanour, that he had never met a wife
respondent like the plaintiff in the witness boxnany matrimonial, case he had presided over.
HELD:

The High Court, Lagos, gave judgement in favouttwé plaintiff and was awarded some sum of
money. The judge held:

(1) Thatitis settled law that where an action foelils tried by a judge alone without a jury,
it is he who has to arrive at a single right megrohthe words complained of.

The judge therefore has to consider what is naamdlordinary meaning in which these
words would be understood by reasonable men anthdon they were published.

(2) Looking at the content of the words and the aciw@lds used, the court came to clear
view that the words complained of were defamatory.

(3) To say of a woman, "You are a bad woman", woulddoeived by the reasonable reader
in a manner which would lower her in the estimatbisuch a reader.
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4) It was not a fair and accurate report to attrisuteh words as "You are a bad ..." to the
judge when he never said those words or even walnih were in any sense close to
them.

(5) Although a newspaper has aright to publishhegiverbatim or an abridged and
condensed report of what transpired in a courtisti¢e, such publication must be done
fairly and honorably to convey a just impressionvbiat has transpired.

Self Assessment Exercise 4.4:

List and discuss other defences available in aoracf defamation.

40 CONCLUSION

Defamation has very grave consequences. It ishb@pé upsetting any organisation and cause

restlessness. Teachers at times cast aspersidhs students and label them as Goat Head ,

Dunce etc. Be informed that these can be defagnatal cause a child to seek redress in the
court.

5.0 SUMMARY

In this unit, we learnt the concept of defaorat types of defamation and elements of

defamation. Defenses such as truth, privilege dainment and unintentional defamation were

discussed. Invasion of privacy was also discussRdlevant cases were cited to buttress the fact

that defamation could lead to litigation.

6.0 TUTOR MARKED ASSIGNM ENT

1. Briefly explain the difference between libel asidnder
2. What is invasion of privacy?
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UNIT 5 SCHOOL RECORD KEEPING
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1.0 INTRODUC TION

Schools are statutory bodies. Therefore, theyiaoke to be sued by individuals and groups. For
effective administration of schools, it is impevation educational administrators to keep school

records as enacted by the Education Law of thedokvestern Region of Nigeria (1955), which
is now referred to as Cap. 36 Laws of Oyo Stat@§land the former East Central State Public
Education Edict (1974) and virtually in all agis of the federation. Schools are becoming
increasingly complex in terms of staff and pupipplation, programmes and activities as well as
increasing needs for accurate planning and improwgput. It is therefore imperative on heads

of schools to keep accurate information about #ygpkning in the schools.

This unit will introduce youto concept of soh records, methods of storing and retrieving
records in schools, Problems and suggestions forawed record keeping

2.0 OBJECTIVES
At the end of this unit, you should be able to:

* mention the classification of records;

» list statutory and non statutory records;

» explain the justification for keeping records imagols;

« describe the uses of records in schools;

» say the qualities of school records;

» list problems associated with record keeping irostd)
» suggest ways to improve record keeping in schools.
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3.0 MAIN CONTENT
3.1  Concept of Record Keeping

Schools are becoming increasingly complex in tesfregaff and pupil population, programmes
and activities as well as increasing needs for rateyplanning and improved outputs. The head

of school therefore has the responsibility of sgeémthe smooth running of a school. The extent

to which he succeeds in carrying out this respadlitgidepends on a number of factors and one

of them has to do with the records that he is ebgueto keep. This section presents you with the
classification, qualities of school records andificstion for keeping school records.

3.1.1 Classification of record

Basically, school records are divided into statyt@cords and non statutory recor8tatutory

records are the records kept in accordance with the Educéw and they must be produced on
request by the agents of Ministry of Educatiom official inspection or investigative purpos
Such records include (1) Admission/withdrawal regjig2) Log book (3) Attendance Register

(4) School time table (5) Diary of work (6) Visi®book (7) Examination record book (8) time/
movement book (9) A copy of the national polign Education (10) National Curricular on
different subjects (11) Assignment book for teaash11) Query book (12) School list (13)
History of the school (14) Transfer certificate ked 15) pupils individual files (16) sports and
games record files (17) School clubs/societi® Anhnual leave roster (19) Teachers Annual
Evaluation reports (20) Education Inspector®regp(21) Organizational Charts (22) Minutes
books (23) Disciplinary Committee file (24) Schoddnd Papers (25) Staff notice circular (26)
Lesson plan/ notes for teachers etc

Non statutory recordsare school records kept for the purpose of aditnatige convenience.
The records include (1) Stock book (2) Cash andAntbook (3) School Calendar (4) health
book (5) Inventory book (6) Staff minutes book. ii8wla, 2008)

The records are so numerous that it is impossibtart a school without them. If properly kept
they will likely make the general school administya effective, efficient and progressive. In the
event of litigation, the availability of relevargaords will give facts about issues raised.

3.1.2 Quialities of School Records

According to Sunmola (2008) for a school recortdeca reliable reference material, it should
satisfy certain conditions such as the following:

(@) Records must be complete ifthey are kegularly. Ifthey are not, the information llwibe
incomplete. Such information may therefore be lalnds.

(b) Records must be honestly kept. Informatiorstmot be distorted. Records must be a honest
representation of facts. Events must be recordéldegsoccur and in their true perspective. Elements
of personal biases must be removed
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(c) Records must be retrievable. Records that cammotcalled will not serve a useful purpose to
anyone. Retrieval of records must be easy so sav®time. To do this, the system of filling must b
adequate. Filing cabinets must be employed and stargomay be used where necessary.

(d) Records must be useable. Records are kepthHe purpose of future use. Itisof no ukeeping
irrelevant records

(e) Records must be backed up by original desumn where necessary. Such documents include
invoices, bills, cheques counterfoil and receipts

3.1.2 Justification for Keeping School Records

School record keeping is avery important aspet school administration; it serves school
administrators, not only to carryout manageménnctions of planning, organizing, staffing,
controlling, reporting and directing; but alsto solve knotty educational problems.  School

records are therefore particularly important fa tbllowing reasons:

0] They keep the government and the society infornmethe need or otherwise of further
investment in education and the direction and dsienof such investment;

(i) Keeping records such as the attendancestergtan save a school from litigations
connected with the law of liability (Ojedele,998).  This implies that the learner may

hold the school liable for any injury sustainethflicted on or otherwise during school
hours (Ukeje, 1992);

(iii) Nigeria being a country with problems ofertificate racketeering, school records are
useful in solving cases of forged certificates tesimonials brought before the courts by
learners and schools;

(iv) In these days of awareness, parents aaddgans need school recordsto provide
effective monitoring of the education of their clién and wards

(v) They provide a basis for the objective assesdraf the state of teaching and learning in
a school, including staff and student performancesupervisors and inspectors.

(vi) The records are important source of stassfic educational planning and administration,
particularly in the area of decision-making;

(vi) They enable supervisors and inspectorsemfucation to assessthe performance of

teachersin the school. They also enablda@sdio checkin detail the financial
transactions of schools in order to prevent finahnitauds;

(viii) School records enable school heads to tellaformation on pupils and staff for decision

making by higher authorities, the law courts,cusidy agencies and other related
government agencies when occasion demands.
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(ix)  Schools records are used by educationsacthl science researchersto advance
knowledge through research.

x) They provide some security for the variousliaes and equipment that are allocated to
schools;

(xi)  Record keeping serves to ensure that pugite not punished unjustly and by
unauthorized persons.

(xii) School records tell the history of the schand are useful historical sources
(xiii) They facilitate continuity in the administian of a school

(xiv)  They provide information needed on ex-stugdmnt higher and other related institutions
and employers of labour for admission or placement.

Self assessment Exercise 5.1

List the school records that you know undemstay and non-statutory records. Give five
reasons why a school head should keep records.

3.2 Description and uses of school records
® Admission and withdrawal register

The admission register is a permanent records bodkas vital information about individual
pupils enrolled in a school: the sex, the namesaaialesses of parents or guardians, details of

date of birth and date of admission, and whereiegigke, the name and address of the school
last attended and the class attained in that sctletdils of transfer certificates from previous
schools and records of progress and conduct yege#ry in the present school.

This register has to be properly numbered sodhelh child is given a number of admissions,
and no child is allowed to attend the school withmeing enrolled in the admission register.

The register must be kept up-to-date by the head@masprincipal. If properly kept, it enables
the headmaster to see how children are progressinalso reveals the population of the school,
the number of pupils who have left and those wheethmseen admitted.

The admission register will be very useful to tleadmaster, particularly when some of the ex-
pupils write back to school for letters of recommiaiion for appointments.

A space is generally provided in the register femgral comments about the child s character,

ability and responsibilities while a pupil in thehsol.
An example of an admission/withdrawal registerhisvgn in table 5.1.
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Table 5.1:

Admission/withdrawal Register

Name Address Progress
Month | of Sex | Age | Admission | of parents | (i) @ | @iy | av) | (v | (v | Withdrawal
& date | pupils number (Reasons)
25/3/91] Yusuf | Male 6yrs 32 4. 1991 | 1992 (1993 Withdrew On accoynt
Ali Mandate of  fathers
Estate, transfer to
llorin Kano State
30/3/91] Alice | Female| 7yrs 65 32 Taiwg 1991 [ 1992 (1993 |1994 [1995 [L996
Aina Isale,
llorin

Source:Sunmola, R.O. Headmistress, Ajoke Model NurseryRrmichary School, llorin
http://www.kwsubeb.com/continuous-assessment/reckegping-in-Nigerian-
schools

You can therefore see that the admission registethistorical and important legal school record
that provides information for statistical data be past and current number of students, their sex

ratio and details of any withdrawals. Wheneverghs doubt about a classic of having attended

an institution and obtained certificate recoussemade to the school which in turn will
their admission register to verify the claim.

(ii)

Attendance register shows the daily record oferathnce in each classin the primary and
secondary schools. It is kept by the class-teaetmer must be marked up twice a day, at the
beginning of the morning or first session and atlibginning of the afternoon or second session.

The attendance register is required by law, argvéry helpful to the headmaster or principal.
It enables the head of school to trace the atteredeatord of any child in the school, and where
a child s attendance is poor, he arranges tooisiiterview the parents.

ckec

Attendance Register

At the end of every term, the class teacher malsesranary of attendance for the whole period,
and the headmaster checks and initials it as @ctorecord.

Each class has an attendance register whichcldbs teacher marks twice daily (morning and
afternoon). Students who are present in the dassiare indicated by slanting a stroke (/) in
blue or black ink in the column.

On the other hand, absence is indicated by @thd column while a late arrival before the
register is closed is represented by a slantirukestf in red. Public holidays are also indicated i
the register.

In a co-educational school, the boys names argewriirst in blue in alphabetical order, while
the names of the girls follow in red ink.
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Table 5.2:  Specimen of Attendance Register Book

DAYS

S/N | ADM. NO. NAMES Mon. Tues. Wed. Thur. Fri.
1. 58001 John Stephen \ |/ \ / \ |/ \ / \ |/
2. 58002 Shade Badmus \ / \ / \ / \ / \ /
3. 58003 Ajao Jimoh \ / 00 \' 0 \ / \ /
4, 58004 Yinusa Taiwo \ / \ / 00 00 00
5. 58005 Abdul Gana \ / \ / 00 00 00
Source: Sunmola, R.O. Ibid.

The marking of the class register is one of #gponsibilities often abused by teachers
responsible for such duty. The class registeo igital a record that it needs to be handled with
utmost care. Some teachers are in the habit oigyihe attendance register to the class monitor
to mark. Others are in the habit of not markingntil the end of the day or several days only to

mark every member of the class present.  Yedre are others who mark the register in the
morning without a roll-call and even before the mng session begins. Few others are in the

habit of marking the register in the morning immnag¢ely after assembly for both the morning

and afternoon sessions. These practices are llaregnd have moral, administrative and legal
implications.

The nature of the class attendance register isthiatlit requires that a teacher in charge of a

class register visits the class at least twidayato take the roll-call. If the school mioign

session starts at 8.00 a.m. it is preferred treattendance register be closed at 9.00 a.m. and
students who had still not arrived by the timeringister is closed marked absent. The register
should be marked again at 12.00 noon or immedgiatafter long-break and those who are not
present in class marked absent.

The advantage of this procedure is that those ahtedate after the register had been closed in

the morning session will be marked present in ftexraoon session if they are present. On the

other hand, those students who were present inrtfegning session but are not present in the
afternoon session are marked absent. Oncedgester has been marked, it is advisable to
restrict movement of the students outside thesic premises.  This is necessary to avoid a
situation where a student who has been markegsent is found injured and/or engaged in
unholy practices during school hours off-campus.

If the register is marked once in a day, partiduler the morning session, it implies that a child
who arrived class by the time the register wasedl (say 8.30 a.m.) immediately after the
register had been closed. If he is a persistégtcdamer to class, then it is likely that he migat
marked absent throughout the period of the ternhis ethod of marking the register makes it
difficult to distinguish between being actually ehsfrom school and being unpunctual and this
might have legal consequences for parents in gugmtvhere there is a compulsory school age
regular attendance of the child.

In most cases, compulsory education laws advgfipulate a requirement of compulsory

attendance laws which usually charge parents ardjans to cause their children or wards to
attend school regularly, unless there is a reaseradcuse for non-attendance. When it is found
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out that a particular teacher arbitrarily marks ¢teess register without actually visiting the class
to take the roll-call, he could be warned and ipkesists in the same wrongdoing, he could be
disciplined by the employing Schools Managementr8oaThe need to be very careful in the

marking of the class register is vividly illustrdtby the following two incidents documented by
Peretomode (1992).

In Mbaise, in 1987, two primary school pupils (gjrvere walking to school in the morning as

usual when they were attracted by beautiful objotding on a pool of water. There had been

a heavy downpour for two consecutive nights. nkibwn to the little girls, the water was

standing over a deep pit. One of the girls wens@t and as she attempted to pick up one of the

floating objects, the area caved in and she fadl the pit. As the second girl attempted to rescue
her friend, she too fell into the pit and bothloéin drowned. Meanwhile, the class mistress had

marked both pupils present in the class attendeagister.

The parents of the children waited in the evgrind when the two girls did not come home
became apprehensive. They reported to their neiglskand a search for the children began. On
the third day of the search, the two little girlere found floating in the pit. Till the third day

when the bodies of the girls were found, they vatite being marked present at school. The

irate parents who found this out in the school lathe teacher. They were of the opinion that

she killed the girls. The police were called il d@he class teacher was arrested and detained.
The Nigerian Union of Teachers (NUT) intervenéd try to settle the case out of court.
Although this is a sad story indeed, the classheaand others like her in the school will have to
learn a lesson from it. They will now be more ¢alren handling the class attendance register.

In the second incident, at Cameroun Road BasrBckmary School, Aba, an elementary two
female teacher also ran into trouble as a resultemarking of the daily attendance register. A
pupil whom she had marked present was knocked dgventipper lorry at about 9.00 a.m. that
morning as she was crossing the east end stré&weh road. The pupil died after few hours at
one of the general hospitals at Aba.

The teacher s statement that the child came tooselmal left the class after the roll-call without

her knowledge was not enough excuse to pacify éinenps who came to the school to beat up

both the head-teacher and in particular, the ¢tessher. The parents maintained that the teacher
was careless to have not noticed the pupil aeked present leave the classroom, especially
since the teacher claimed the pupil had complaiadwr that morning in class that she was sick.

The head-teacher of the school reported the intidethme Local School Board who sent a team

of investigators to the school to find out whatiady happened. Meanwhile, the parents had
dragged the class teacher and the head-teacher sthool to court for the school s negligence.

However, the Nigerian Union of Teachers, Abanich, waded into the matter to get the case
settled out-of-court.

The two incidents aforementioned illustrate sudtynihat the register is a very important record
that should be carefully handled and kept by theher to whom it is entrusted for the marking
of pupils daily attendance.

We have devoted much time to discuss this attereleegister because incompetency in its
operation could result in a teacher s assaultigation.
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(i)  Logbook

The logbook contains all reports and important doeats, and is mostly kept by the headmaster.

It is an official record of events of significamportance which takes place when the school is in
session. The logbook contains such informationeamg@s of absence from duty by any member

of staff, bad behaviour of any teacher, vipd&d by important officials from the educational
agencies like Ministry of Education, the resultghd# first public examination, records of deaths,
and of important functions which take place ins$lkbool (for example: sports, etc.) and records

of the proceedings of the School Board of Manageémen

The headmaster or principal hasto keep this hmaler lock and key; the logbook should
generally be regarded as confidential and shoulkbhgreserved. Aderounmu and Ehiametalor
(1985) and Ofoegbu (2004) pointed out that the dogltells the history of the school. All the
important events that took place in the schoalrind) the years, right from its inception are
recorded in the logbook.

Figure 5.3: Specimen of a Logbook

Date Events Reported | Signature

6/4/1998 | School football team won the Governor s Chajfen
Cup

14/6/1998 | Team of officials from the Ministry of Eduaa
Science and Technology paid an advisory visit the
School

Source: Sunmola, R.O. Ibid.
(iv)  Staff Attendance Register

The teachers time book shows how punctual andaethe teachers are. It is always kept in

the school office where every teacher will sigg write his name, the time of his arrivand
append signature; it also records the time thehtrdeaves the school either before the school

closes for the day or after. The headmaster chibekime book at the end of the day and enters

his remarks. It serves to check on staff punctyaiitd regularity at work.

(v) Visitors Book
The visitors  book contains a record of visits dfstinguished persons to the school.  Such
persons include officials from the Ministry dEducation and the Inspectors; they enter their

names, addresses and dates of visit in the booksorhe cases, visitors summarise, in the form
of brief notes appended, their impressions of theal at the time of their visits.
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Table 5.4:  Sample of Visitor Book

Date Name of Visitor Address Purpose of Remarks /
Visit Signature
4/9/98 | Mr. Ade Adewale | Jamco Nigeria Founderay dSchool
environment IS
good
12/9/98 | Mr. Jide Saliu llorin  West Local| Immunization | All the pupils range
Govt. Area against poliof from 0 5 were
myelitis immunized
10/2/08 [ Alh.  Abdul Gafarn Chairman, KWSUBEPBPupils/teachers Very satisfactory
Alao llorin supervisor
Source: Sunmola, R.O. Ibid.

(vi)  Lesson Note-books

The lesson notes are important. If the notes adéytprepared, the lesson is not likely to be well
taught. Lesson notes are necessary, not becaxse\ilino write and use them do not know their

subjects, but because they are useful in ggidthe teachers, particularly with regard toe th
coverage and delivery of the subject-matter.

In preparing notes of lessons, the followingstnbe considered in relation to the subject: the

aims or objectives, the contents, the class, afiparatus, the introduction, the procedure and
evaluation.

(vii)  Corporate Punishment Book

The corporal punishment book is kept to proteetchild from unnecessary punishment from
teachers and to exonerate teachers from unwarrant®isms by parents or others as a result of
fabricated reports by children of punishment given.

In the book, a record is kept of offences commitiggbupils such as stealing, insubordination,

fighting, and so on. The teacher who gives thagtument enters in the corporal punishment

book the necessary details: the name of the offehdeor her age and class, the nature and date
of the offence committed, and the nature and ditieegpunishment given. The teacher appends

his or her signature, and the headmaster entersrisrks.

It should be noted that minor offences are notered, and furthermore, no male teacheris
allowed to give punishment to female students.

Corporal punishment is not commonly given; i#given only in exceptional cases and as a
deterrent. It is usually administered when thermder is uncooperative and adamant. Corporal
punishment tends to prevent students from comrgitimy serious offence; it creates fear in the

minds of pupils and reforms the offender becaug@pgenerally do not like their names to go

into such books.
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Table 5.5:

Sample of Punishment Book

Date | Pupil name | Sex| Age| Class | Offence| Punishment| By whom | Remarks
offence /
signature
1/3/2000{ Abdulwahaly M 9 | Primary| Truancy| Six strokeg Headmastei
Olowookere 4 of cane
3/3/2000| Musibau M | 11 |Primary | Theft Suspended | Disciplinary
Salam 6 for 1 week | committee
3/3/2000 OmoluJohr] M 10 Primary
6
Source: Sunmola, R.O. Ibid.
(viii) Teachers Weekly Diary

Every class teacher must keep a record of work sigopwhat area of the syllabus in his subject
he has covered. Such a record must be producddroand.

Teachers records of work are helpful, particularhen a teacher is transferred and another has
to takeover.  The new teacher should know wheerestart and he can only know by going
through the teacher s record of work.

It is most important and necessary that class axaamnter in the records weekly all the topics
taught under each subject and submits to the hesitdmaho will go through them and check
them before putting his signature and date.

(ix)

The time-table is regarded as the magic chartrématlates the pulse of the school; it dictates
when classes begin, when a break occurs and wtay saswork is finished. The preparation of

the school time-table is not an easy job. It idartaken by only experienced teachers who are
conversant with the curriculum development workhi@ school. Drawing up a good time-table

calls for powers of imagination and a great deahgénuity.

Time-table

There are general principles guiding the prepamatica time-table. The duration of each lesson
should be based upon considerations of the adeeqiupils and the nature of the subject-matter

of thelesson. Young children, especially sthsn Primary |aswell asin Primary |II,
capable of concentration for a very long tinmerefore, their time-table must be made to suit

their interest. The duration of a lesson shoulaligut 20 minutes in the junior classes, and in
the senior classes, 30 to 35 minutes.

acd

The second principle relates to the number of les$o be taught/treated/done in each subject a
week; this should depend upon the relative impaegaattached to the subject.

The third principle concerns the distribution dfssons; this also depends upon the nature of

subject-matter of the lessons. There are s@ubjects (for example, mathematics and the
languages) which make great demands on pupilsteouddbe taught, as far as possible, in the
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morning; subjects (for example, crafts and artgjng, singing or music) can conveniently be
taught in the afternoon.

The fourth principle deals with the successioh lessons, bringing about a change of lesson
without loss of interest.  The heavier andlitjeter lessons should alternate.  Two lessons
involving a great deal of talking on the part opjsi should not follow each other and sedentary
lessons, like silent reading and those involvingsital activity, like craft, should alternate.

The time-table should give a summary of the vargmlwol activities (including the opening and

closing ceremonies, registration and recreati@md the period devoted to each of these

activities.  The total number of hours in tieek for these activities should be equal to the
number of hours of the school session in the week.

The time-table has the following advantages:

1. leavesno room for waste of time and enabhleseacher to come to school prepared for
every lesson;

2. ensures that adequate time is given to the sitidyery subject;

3. promotes interest and attention and preventt oleast reduces, both mental and physical
strain.

It is adevice, which tries to bring subjecteachers, classes, rooms and school equtpmen
together in the best possible permutations to aehige educational aims of the school.

(x) Staff Record Book

The staff record book is a list of all staff menger a school with their biographical data. When
a teacher joins the staff, his data (age, quatifioa, experience, etc.) are recorded together with

the date of assumption of duty, and when he resthesdate and reason for his leaving is also
recorded.

(xi)  Stock Book

The book helpsto keep acareful check on tpply and maintenance of equipment in the
school. It is divided into two parts one sectionconsumable items and the other for non-
consumable items.  The consumable stock coversupply of articles such as chalk,
blackboard, ruler, biros, dusters, chemicals eticlvare constantly being used and have to be
replaced when exhausted; the non-consumablesasge things like furniture and durable items

of equipment such as physical education egamm buckets, bowls or basins, water stands,
rediffusion box, tools, laboratory equipment, tedewn sets, and so on.

The headmaster or principal makes use of thi®kkdien he wantsto make a requisition for
materials for the following year. It is esdah that all equipment, books and other mater
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bought for the school are entered in the stockrcebook with such details as date of purchase,
guantity, type of article, date of issue and return

(xii)  Official Correspondence Files

Keeping official correspondence files is the resploifity of the headmaster or principal. He is
directly in charge of the several files for alliofél correspondence concerned with the school.
Such files contain official correspondence saslGeneral Circulars from the Ministry of
Education and letters and circulars from the SciMerhagement Board.

(xiii)  Confidential Files

Confidential files are the files containingioil correspondence meant to be kept secred a
known only to the headmaster and the educationthbaties. Such correspondence may include
annual reports on teachers and evaluation of fegformances, which are useful in determining
promotion, awards, transfer and staff discipline.

Confidential reports must be handled with greztre.  There should be no prejudice or
sentiments when writing reports on teachers. Heatiens must refrain from talking about these
matters to anyone, not even their most truStedds, since any leakage jeopardize both the
security and the intent of such reports.

(xiv) Stock Cash-book
The cash book is necessary for every school. oltilshbe kept by the headmaster who handles a
lot of money in the course of the year and needsdord how the money comes in and how it is

spent with receipts of articles bought preserved.

A cashbook will save the headmaster from difieglthat may arise through carelessness or
otherwise. It will also give a clear picture ofvhthe school is financed year-by-year.

Table 5.6:  School Cashbook

Income Receipts Date Expenditure Balance
N5.20 From Ministry of 2/2]76 N1.20 N4.00
Education
Source: Sunmola, R.O. Ibid.

(xv) Inventory Book
This records the permanent and expendable e@uipnthat have beenissuedto any staff or

student from the stores and recorded in the led@dre recipient of such goods usually signs for
all the items.

235



(xvi) Cumulative Report Card

This is a continuous record or combination of rdsorhich contains comprehensive information
about each pupil and which provides a summafy the pupils career in the school.  The
cumulative record is confidential and should bptkén the filing cabinet in the office of the
head-teacher and/or the school counsellor.  Thlowing information are required: date of
admission, grades, family background and soci@ities. If a child goes on transfer to a new
school, his cumulative record can be sent to testhool, and this will help the new school to

be abreast with up-to-date information about thich

(xvii) Query Book

The query book is a record of queries sent to fegand non-teaching staff. A school head can
send queries to any member of staff:

WHO:

(1) Goes late to classes;

(i) Does not attend morning assemblies regularly;

(i)  Refuses to give assignments to studentslesty

(iv)  Refuses to carryout a duty assigned by tieglcauthority;

(v) Makes it habitual to leave his place of wbeore the close of the working day;

(vi) Is rude to his superior officers (acts ouordination);

(vii)  Does not keep necessary and important scremards expected of them;

(viii) Deviates from the teaching professional demf ethics; for example, inciting students
and/or fellow staff against the College or governtredc.

Copies of staff replies to such queries must berdssl in such query file. Every record of a
guery must have the following details:

0] date;

(i) name and rank of staff being queried,;

(i)  nature of query;

(iv)  response to query by the concerned staff;

(v) head-teacher s reaction to erring staff s respp
(vi)  further action taken by head-teacher;

(vii)  response from higher authority;

(viii) final action taken on erring staff;

(ix)  name and signature of school heads.

(xviii) National Policy on Education Booklet
The national policy on education booklet wracious document expectedto be kept in a
recognized school. It contains some vital infoliorabn the structure and policies of Nigerian

formal and non-formal education system. In gendnal national policy on education booklet
contains information on:
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0] Philosophy of Nigerian Education;

(i) Pre-primary education;

(i)  Primary education;

(iv)  Secondary education;

(v) Higher education including professional edumati

(vi)  Educational services;

(vii)  Administration and planning of education afimtancing of education.

The Federal Republic of Nigeria prepared the natipolicy on education booklet. As much as
feasible this document should be made availableachers n the school.

(xix) National Curricula on Different Subjects

The national curriculum for primary schools, jung@condary schools and for senior secondary
schools book series have been prepared for ustooks by the Federal Ministry of Education.
The books are prepared in volumes. A volume mayhioe two, three or more disciplines.

On each subject, the curriculum stipulated theggleibhy and objectives of the subject, contents
into each year of the primary school programme.e Biteakdown of the contents in each year of
the course shows the following:

0] Topic;

(i) Performance objectives of the topic to be taught;

(i)  Content to be taught;

(iv)  Activities to be discussed or carried out;

(v) Facilities/equipment to use in teaching thadpp

(vi)  Assessment to be carried out after preserntiegopic before the learners;

(vi)  Remarks/notes on the general presentatwfn topic and students reaction to the
presentation.

The national curricula are very helpful to thejsabteachers who are expected to breakdown
subject syllabuses into scheme of work in termigekty, and daily basis.

(xx) Correspondence Files
A school must have updated and well kept correspocelfiles on:

0] Ministry of Education (MOE);

(i) State Universal Basic Education Board (SUBEB);
(i)  Local Government Education Authority (LGEA);
(iv)  Zonal Inspectorate of Education (ZIE);

(v) Parents Teachers Association (PTA);

(vi)  School Board of Governors (if any);

(vii)  School finances, Account and Auditing;

(vii) Old Students Association;

(ix)  School Clubs and Societies;
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x) School statistics;
(xi)  School Disciplinary Committee;
(xii)  Security in the School etc.

The contents of all correspondence files must lgegappropriately for easy references.
(xxi) School List
A school list is a document that contains the naafiedl the:

0] Teaching and Non-teaching Staff and
(i) Students in the School.

The names, sex, qualifications, local governmedtstate of origin, subjects being taught, rank
of and other duties assigned to each staff aredecl in the school list.

Similarly, information on students in the schost,liarranged in vertical columns includes:

(1) Admission number;

(i) Student s names, sex and religion;

(i)  Class;

(iv)  Local Government and State of Origin;
(v) Year of admission into the School.

The school list is of great importance, if propeshgpared, to the parents in that children who
are not fully registered in the school can be dyiskotted out by the parents.

The public and the education authorities can pmipaieas of need of the school in terms of need
for classrooms, teaching staff and educationalifies.

(xxii)  School Photo-Album

The history of the school can be written in fornpbbtographs. The school head is expected to
have photographs of events relating to staff, stydgehool surroundings and exhibitions taken
during school festivals such as:

0] Fist year pupils first day at school,

(i) Inter-house athletics meeting;

(i)  Competitions in sports and games;

(iv)  Literary and debating society activities;
(v) Cultural displays;

(vi)  Meeting of clubs and societies;

(vii)  Religious group ceremonies;

(viii) Environmental sanitation processes;
(ix)  Speech and prize-giving day ceremony.
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(xxiii)

Staff Responsibility List

The staff responsibility list shows, in clear terriiee primary and secondary assignments given
to staff in the school. The teaching staff resgahty in the school includes that of the:

(i)
(i)
(iii)
(iv)
V)
(vi)
(vii)
(viii)
(ix)
(x)
(xi)
(xii)
(xiii)
(xiv)
(xv)

School head

Vice school head (administration, academics andiapeauties)
School guidance counsellor

Class supervisor

Head of department

Form master/mistress

Class teacher/subject teacher

Daily duty master/mistress

Library master/mistress and assistant
Games master/mistress and assistant
Coordinator of school clubs and societies
Health master/mistress and assistant

Labour master

Staff patron/matron of school club and saegt
Staff Secretary

The non-teaching staff responsibility list shows thifferent responsibilities assigned to the non-
teaching staff, such as:

0] Personnel assistants

(i) School bursar or finance clerk

(i) Library officer, assistant and attendant(s)
(iv)  Store keeper(s)

(v) School driver(s)

(vi)  Typist(s)

(vii) Messenger(s)

(viii)  Security guard(s)

The duties of these different staff responsib#itéee updated to be spelt out in the schedule of
duties of staff in the school. Every school hesaexpected to have the written duties scheduled
to each staff position and committee.

(xxiv)

History of the School

A school head is expected to keep a documengtdrpi of his/her school.  The history of a

school

contains the date of establishment, petps of the school, primary objectives for

establishment of the school, record of the nema first set of pupils, students enrolinen

showin
non-te

g the number of male andfemale studetit® number of the pioneering teaching and
aching staff, name and qualifications ofglmeering school head.
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(xxv) Disciplinary Committee File

Disciplinary action is an important aspect of sdide. A disciplinary committee made up of

some teaching staff is established to considersoafsstudents misbehaviour in the school, the

extent to which a student misbehaviour affdutsitnage of the school, decision taken on the
possible ways of correcting the erring studemid @commending how to prevent future
reoccurrence of such erring behaviour.

The records of the proceedings or minutes of teeiplinary committee are expected to be kept
neatly and securely in a file for future referenceecall if the need arises.

(xxvi) Staff Movement Book

During a working day, it may be necessary fetadf, teaching or non-teaching, to seek the
permission of the school head-teacher to move fatleoschool premises. This must be noted
and recorded in a book specially designed for sweimt.

The staff movement book is a record that showswtiereabouts of a staff who reports in the
school for duty, but for good reasons, has to nateof the school. Any staff may go out of the
school during school hours with the head-teachmrmission.

The teacher must record in the staff movemenbkhhe following information arranged in
vertical columns: date, name of staff, time of dapa from school, reasons for moving out of

school and destination, time of arrival (b&elschool)inthe day, signature of staff, head
teacher s remarks and signature.

Staff movement book helps the school to have a kedye of the whereabouts of a staff, recall
the staff if urgently needed by inspector or vistmthe school, know where to look for or locate
such staff in case of a suspected accident or misha

(xxvii) Transfer Certificate
A transfer certificate is a format obtained bypupil leaving one school to another from his

original school, showing that such a student is imainy way, indebted to the original school. A
transfer certificate has the feature arranged rizbntal columns
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Figure: 5.1: TRANSFER CERTIFICATE STATE MINISTRY O F EDUCATION
ORIGINAL

1. Name of pupil (in full)

2. Name of parent

3. Native of

4, Year of birth (approximately)

5. Number on admission register

6. Name and address of the school issuing the transféficate
7. Standard last passed and date

8. Final position in class

9. Standard at present time

10. Date of late attendances at above school

11.  Number of attendances made at this school this year
12. Number of attendances made at any other schoojelis
13.  Any fee owing? If so, state the amount

14. Conduct (if unsatisfactory, give particulars)

15. Causes of leaving

16.  Give list of former schools attended (with datesyal be required for the pupil s school
leaving certificate:

Dated this day of .19
Signature

(Head Teacher)

241



(xxviii)Sports and Games Activities and Facilitiedile

The curriculum of sports and games in primary sthmoan important aspect of school life. A
school is expected to establish and maintain feslifor sports and games in the school.

Some games and sporting activities common in dslaye football, handball, table tennis,
volleyball, basketball, athletics etc. Some schdalve indoor games like: ludo, whot, scrabble,
snake and ladder, computer games etc.

A school must have a record of names of games faortirsg activities, facilities for games and
sport in the school inter-class and inter-howsapetition, inter-school competition. Students
who represent the classes, house and the scimogifferent games and sporting competition,
awards given to school and individual student @nfteld of games.

Individual student achievement in games anartsp students that represent the local
government, states or the nation in differentorsipg activities and games.  Competitions and
audience s misbehaviours during competitions, napapcuttings, journals, and magazines on
sports and games especially those relevant toctimosgames and sports.

(xxix) Annual Leave Roster

Teaching and non-teaching staff are entitled tauahnleaves, the number of day s entitlement

depends on astaff salary scale, head-teadreradvised neverto leave the school empty,
devoid of all services. The administrativeaffst have to update their school records. dHea
teachers therefore need to make sure that a tinke-daroster is made for teaching and non-
teaching staff going on annual leave. The anrasald for a staff may be spread through two or

three end-of-term holidays. No staff is permittedjo on annual leave during learning activities.

A file is opened for such staff annual leavdeo$or record purposes.  Teaching and non-
teaching staff who are not on leave during eachadridrm holiday is assigned some job in the

school by the head-teacher. An annual leave rostgrains: the names of the staff, their rank,

sex and subjectsthey teach (if teachingf)staf duty inthe school (if non-teaching),eripds
during which the annual leaves are spread, aegalates of resumption from such annual
leaves.

(xxx) Teachers Annual Evaluation Reports

At the end of every year, an evaluation reportrigten on every teaching and non-teaching staff
to determine the suitability of the staff for protion purposes, if the staff is to be allowed to
remain in employment, if he/she is on probationf tre staff is to be invited for disciplinary
measures, in case he/she is found wanting by hisgi@ol.

A. PERSONAL DATA
The personal data of the teacher section requieetetaicher s following details, namely: name,

registration number, open file number assigrigd the commission, age, home place, local
government and state of origin, religion andadeination (where applicable), academic and
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professional qualifications with dates, datesappointment and years of experience, present
substantive post, present salary, grade levelmrémental dates.

Also, the following details should be included:
(1) Courses, seminars, workshops attended,;

(i) Subjects being taught, number of periodseaiching and duties performed during period
of report;

(i)  Days of absence from school that may be wugickness, maternity leave, sick leave or
without permission;

(iv) Signature and date and the head-teachgnstire and date.
B. TEACHER S ATTRIBUTES SECTIONS
In this section, there are eight major qualitiedarnconsideration, namely:

0] Classroom Teaching

(i) Teacher s efficiency and effectiveness
(i) Interest and attitude to work

(iv)  Sense of responsibility

(v) Human relationship

(vi)  Executive and leadership quality traits
(vii) Professional alertness and growth, and
(viii) Personality of teacher.

(xxxi) State School Calendar

A state school calendar is the time-table of opgiaimd closing periods for the three terms of the
school academic session.

At present, the school calendar year runs fromedelper of one year to July of the following

year. A school calendar is divided into three &rfinst, second and third terms. The first term

of a school session is usually for 13 weeks; setemd is made up of 13 weeks and third term

about 14 weeks. The Ministry of Educationndseout annually a state school calendar for a
school session. The calendar is usually the fartovin I' term September December 13

weeks.

End of first term and holiday period, December uzag 3 weeks

2"term January  April 13 weeks.
End of second term and holiday period, April ~ ABriveeks

3“term April  July;
End of third term and holiday period July  Septem®weeks.
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The calendar may vary depending on state policy school holidays and some other national
events.

Self assessment Exercise 5.2
Briefly describe the following school records:

(a) Admission and Withdrawal register
(b) Register of attendance

(c) Log book

(d) Corporal punishment book

(e) School time table

3.3  Methods of Storing and Retrieving Records in Schosl

There are two methods of storing information  Marand Electronic:

Manual storage system according to Shehu (2007) invdteeping school records in written
form in the following formats: (a) Files (b) Sheé¥€upboards (c) Cabinets/Drawers

Information on students and other school persbnsuch as teachers and non-teaching staff,
school facilities and programmes can be writtegraphically presented on paper such as books,
reports, ledgers etc and kept in files on shelvdsaked cabinets in the office.

Electronic Storage System according to Alabi (2008) involvesuse of electronic devices in
storing school data either in written or graphiaioThey have very large memories for storing
information. Such devices include: (i) Handsets@omputers (Desktops, Laptops, notebooks,
Palmtops etc) (iii) Microfilms.

Handsets can be programmed to store important infornmation school personnel and events,
and set to reminder. The new Blackberry handsetg@signed to help executives plan.

Computer hard disc has very large memory for storing dataddition, removable memories

such as compact disk (CD) and flash drives ¢anused as backups to store relevant data for
future use. Microfilms -important events and school activities can leenged into tapes/films

and stored for future viewing/projection. (AlabQdB).

Retrieval could also be manual or electronic.

Manually stored data are retrieved from files, cabinetssiradves by going through the papers
filed either alphabetically or numerically.

Electronically stored data are retrieved by logging into theesydio open the document. The

data are then viewed/ accessed, used and savkabdeleted as required. The information
could be printed out on paper. Recorded tapes ba viewed or projected using appropriate
projector. Alabi (2008) pointed out that the useafputers and other electronic devices makes
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school data better stored and processed into irfbomthat can be retrieved to assist the school
in taking effective decisions. Graphical repréaBaons are also more accurately and easily
programmed into the computer.

Self Assessment Exercise 5.3
List and explain the methods of storing and retrigynformation about a school.
3.4 Problems associated with Record keeping in Schools

(1) Many people are careless with data. Recaipdsother documents are carelessly dumped
under tables.

(2) Many people are not computer literate and sodathe use of computers.

(3) Situations where the school personnel are aofateis modern facilities, the schools are not
empowered to be able to purchase them.

(4) There is not yet massive training of headscbbsls and teachers in the use of computers. A
knowledge that is necessary for storing and ratrgedata.

(5) Faulty cataloguing leads to poor storage, riineges retrieval difficult

(6) Poor electricity provision has made the useashputers an expensive one. This is because in
the absence of electricity, generators that areeragpensive to operate have to be used to
power the computers.

Self Assessment Exercise 5.4

What are the problems associated with Record kg@pin

3.5 Suggestion for improved Record keeping

(a) Head of schools and teachers should be tranddetrained in the modern system of data
collection, analysis and storage. This will sunetgvent poor cataloguing.

(b) Computers need to be provided for use in theds. For effective use the head teacher and
teachers should be trained in the use of comptaesschool record keeping.

(c) There is need for improvement in electricibutput. There is also need forincrease in
subvention so that schools can afford to provigeuse of generators
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4.0 CONCLUSION

Law requires some of the records kept in the s¢hvalnle others are not, but all the same, they
are helpful if kept appropriately. These recorie @ lot of information about the school that

will enable administrators to take decisionsec&d keeping is essential in management of
human and material resources It promotes acchilitga appropriate decision making,
effectiveness and efficiency.

5.0 SUMMARY

In this Unit, we have learnt the classificaticand qualities of school records. Justificatidor
keeping school records, methods of storing atribving, description, of school records was
extensively discussed. Of noteworthy in this Uait issues on problems associated with record
keeping and suggestions for improved record keejpisghools

6.0 TUTOR MARKED ASSIGNM ENT
List at least five justifications for keeping schoecords? Describe any four school records.
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